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ment without maker’s consent. Union 
Trust Co. v. McGinty, Mass., 98 N. E. 
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The detaching of an interest coupon 
from a bond, by the holder of the bond, 
and the transfer of the coupon to a third, 
party, operate as an assignment of the 
mortgage securing the bond, to the extent 
of the amount of the coupon. New Eng- 
land Loan & Trust Co. v. Robinson, 56 
Neb. 50, 76 N. W. Rep. 415. 29 B. 
L. J. 787. 


Assignment of mortgage. 

Where more than one obligation is se- 
cured by a mortgage, each is considered 
a separate mortgage, and the assignment 
of one or more of such obligations carries 
with it so much of the mortgage. Hough 
v. Osborne, 7 Ind. 140; Sample v. Rowe, 
24 Ind. 208. 29 B. L. J. 786. 

Where a mortgage was given to secure 
several creditors, and assignee of one of 
ther -was entitled to the security of the 
mortgage to the extent of the claim ac- 
y anegr by him. Rice v. Davis, 99 Mo. 
pp. 636, 74 S. W. Rep. 431. 29 B. L. 
J. 786. 


BANKING. 


§62. Definition of bank. 

The office of a private banker is not a 
bank within the meaning of a clause in a 
note making the note payable “at any 
bank in Boston.”’ Way v. Butterworth, 
106 Mass. 75. 26 B.L. J. 514; 29 B. L. 
J. 309. 


§63. Right to engage in banking business. 

The right of banking. in all its depart- 
ments, at common law, belonged to the 
individual citizens, and could be exercised 
at pleasure. Bank of Augusta v. Earle, 
13 Pet. (U. S.) 519, 10 L. Ed. 274; State 
v. Richcreek, 167 Ind. 217, 77 N. E. Rep. 
1 57 5 L. R. A., N. S. 874. 29 B. L. 

Any individual or group of individuals, 
may, under such police regulations as the 
state may legally make, engage in the 
banking business, at will. Bank of Cali- 
fornia v. San Francisco, 142 Cal. 276, 
75 Ss Rep. 832, 64 L. R. A. 918. 29 B. 


57. 
A statute which specifically denied to 
individuals the right to exercise banking 
functions and confined such rights exclu- 
sively to corporations, was held unconsti- 
tutional. Note, 5 L. R. A., N. S., 876. 
State v. Scougal, 3 S. D. 55, 51 N. W. 
858, 15 L. R. A. 477. 29 B. L. J. 58. 
statute, which provides that it should 
be unlawful for any partnership or individ- 
ual to engage in the banking business 
except by means of a corporation duly 
organized for that purpose is unconsti- 
tutional. Marymont v. Nevada State 
Banking Board, Neb., 111 Pac. Rep. 295. 
29 B. L. J. 58. 

The Nebraska Statute, Laws 1909, 
Chap. 10, p. 66, prohibiting individuals 
from engaging in the banking business 
except through a corporation, and then 
only upon condition that each corporation 
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contribute to a depositor’s guaranty fund, 
is constitutional. Shallenberger v. First 
National Bank, 31 Sup. Ct. Rep. 189. 28 
B. L. J. 214; 29 B. L. J. 59. 

The right of banking is not in its nature 
a corporate franchise, but may be made 
such by legislation, and individuals may be 
prohibited from transacting it either 
altogether in all its departments or partially 
in any specified ones. State v. Wood- 
mansee, 1 N. D. 246, 46 N. W. Rep. 970, 
11 L. R. A. 420. 29 B. L. J. 59. 

A statute requiring all private banking 
concerns to incorporate is constitutional. 
Weed v. Bergh, 141 Wis. 569, 124 N. W. 
Rep. 664, 25 L. R. A., N. S. 1217. 29 B. 
L. J. 59. 


§55. State control of private bankers. 


See Taxation. 

Laws, Ind. 1905,Chap. 109, p. 182, which 
provides that the real estate, furniture and 
fixtures of a private banker should con- 
stitute no more than one-third of the entire 
capital that the _ responsibility of the 
members of a private banking concern 
should be at least double the amount of 
the capital paid in and that at least one 
member should be a resident of the state, 
is valid. State v. Richcreek, 167 Ind. 
217, 77 N. E. Rep. 1085, 5 L. R. A., N. S. 
874. 29 B.L. J. 61. 

The New York statute requiring private 
bankers to deposit $10,000 in cash, or its 
equivalent, with the State Comptroller 
and to file a surety company bond, and 
making the issuance of a license discre- 
tionary with the Comptroller, is consti- 
tutional. Engle v. O’Malley, 31 Sup. Ct. 
Rep. 190. 29 B. L. J. 61. 


BANKRUPTCY. 
See Collections. 


Deposit and withdrawal of funds. 


Under General Order 29 it is the duty 
of a trustee in bankruptcy to deposit the 
funds of the estate in some designated 
depository, and such funds can be paid 
out only on checks countersigned by the 
judge, or his appointee. Jn re Cobb, 112 
Fed. Rep. 655. 29 B. L. J. 711. 


§69. Preference. 

Where a creditor, knowing that his 
debtor had nothing, was behind in pay- 
ments, and had been refused credit by 
business houses, took an assignment of an 
insurance policy after a fire, it was held 
that the payment was void as a preference. 
In re Graham, 6 A. B. R. 750. 29 B. L. 
J. 878. 

The payment of a note within four 
months of | may be invalid 
as a preference in which event the trustee 
in bankruptcy may recover the amount 
= for the benefit of the creditors. 

fatter of Mathews & Rosenkranz, 15 
A. B. R. 721. 29 B. L. J. 876. 

Where a creditor, upon reading in a 
newspaper of suits being started against his 
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debtor, thereupon dunned the debtor fre- 
quently until he finally succeeded in getting 
a chattel mortgage, the facts were sufficient 
to indicate a reasonable ground for be- 
lieving that a preference was intended. 
Crittenden v. Barton, 5 A. B. R. 775. 29 
B. L. J. 878. 


§60. Priorities between different parties- 


When a bank becomes insolvent the 
depositors of one of its branches cannot 
have the assets of that branch applied to 
their claims. They share pro rata with 
all depositors in the general assets. Bur- 
leson v. Davis, Texas, 141 S. W. Rep. 556. 
29 B. L. J. 134. 

When a state deposits money in a bank 
or trust company it is, upon the insolvency 
of the institution, entitled to a preference 
over unsecured general creditors although 
the state is secured by fidelity company 
bonds. Jn re Carnegie Trust Co., 136 
N. Y. Supp. 466. 29 B. L. J. 936. 

§61. Set off. 

A person may set off a credit on deposit 
in a bankrupt bank against his indebted- 
ness on notes, or as indorser, upon a note 
held by the bank which has been protested. 
” re Shultz, 132 Fed. Rep. 573. 29 B. 

. J. 620. 


he indorser of a note, discounted by a 
bank which afterwards becomes insolvent, 
cannot set off his deposit against his lia- 
bility on the note, unless the maker is 
insolvent. Borough Bank of Brooklyn v. 
Mulqueen, 125 N. Y. Supp. 1034. 29 B. 
L. J. 620. 


A depositor in an insolvent bank may 
set off his deposit against a debt which he 
owes the A But, in order to maintain 
an action in equity, to secure the right of 
set off, it must appear that the bank is 
insolvent. Manevitz v. Northern Bank 
of New York, 133 N. Y. Supp. 745. 29 
B. L. J. 433. 


§65. Personal liability of receiver for fail- 
ure to enforce stockholder’s liability. 


Section 52 of the New York Banking 
Law does not make it the absolute duty of 
the reciever of an insolvent bank to sue to 
enforce the liability of stockholders, and 
the failure of a receiver to enforce such a 
liability does not render him personall 
liable. People v. Bank of Staten Island, 
131 N. Y. Supp. 53. 29 B. L. J. 33. 


BILLS OF LADING. 


§76. Liability of bank where shipment 
not according to contract. 


The plaintiff bank purchased drafts 
attached to bills of lading and sent them to 
the defendant bank for collection, with 
instructions to deliver the bills of lading 
only upon payment. The defendant bank 
wrongtully delivered the bills before the 
drafts were paid. The drafts were later 
paid and the drawee immediately started 
suit against the drawer for a breach of 
warranty and garnished the defendant. 
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It was held that the plaintiff could recover 
from the defendant. Felker v. First 
National Bank, 196 Fed. Rep. 200. 29 B. 
L. J. 755. 


§77. Liability of bank where bill forged. 

Where drafts, with bills of lading at- 
tached, purchased by a bank from the 
consignor, have been fully paid by the 
consignee, the bank is not liable to the 
consignee for fraud of the consignor in 
reparing the bills. Blaisdell v. Citizens’ 

at. Bank, 96 Tex. 626, 75 S. W. Rep. 292. 
29 B. L. J. 1051. 


BONDS. 
See Gifts. 


Presentment of bonds. 


Coupon bonds payable to bearer may be 
sued upon without presentment for pay- 
ment. Warner v. Rising Fawn Iron Co., 
3 Woods (U. S.) 514. 29 B. L. J. 788. 


Rights of owner of lost bonds. 


Where two railroad bonds were lost it 
was held that the owner could not compel 
the company to issue bonds similar to those 
lost, even upon giving a bond of indemnity. 
He was entitled only to a certificate of in- 
debtedness for the amount of the bonds 
with interest, providing that, in case of 
the bonds being subsequently in the pos- 
session of one entitled to enforce them, the 
certificate should be void. As a condition 
to this relief the owner was required to give 
abond ofindemnity. Switzerland General 
Insurance Co. v. Railroad Co., 136 N. Y. 
Supp. 726. 29 B. L. J. 769. 


§83. Rights of parties. 


Where a statute provided that no 
director should sign a cashier’s bond, it 
was held that a director could not legally 
give a mortage to induce two persons to 
act as sureties. Jose v. Hewitt, 50 Me. 
249. 29 B. L. J. 869. 

A bond was given to insure the per- 
formance by a director of his duties 
‘‘ while he shall be a director of said bank.”’ 
It was held that the bond did not protect 
the bank for defaults of the director after 
the expiration of the year for which he was 
elected at the time the bond was given. 
State Treasurer v. Mann, 34 Vt. 371. 29 
B. L. J. 870. 

A cashier was elected annually for several 
years. It was held that the sureties on 
his bond given for the first year were not 
liable for defalcations occurring after the 
expiration of that year. Mcllroy Banking 
Co. v. Dickson, 66 Ark. 327, 50 S. W. Rep. 
868. 29 B. L. J. 870. 

Where the duties of an officer, who has 
given a bond for the faithful performance 
of his duties, aie materially changed, the 
sureties on the bond are discharged; but 
they are not discharged merely becatise 
the office. temporarily acts outside thestrict | 
line of duties of his office. German Bank 
v. Outh, 87 Pa. St. 419; Detroit Bank v. 
Ziegler, 49 Mich. 157; Rochester Bank v. 
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Elwood, 21 N. Y. 88; Mayor v. Kelly, 98 
N. Y. 467. 29 B. L. J. 871. 

A bond given by a bookkeeper provided 
that he should faithfully perform, in addi- 
tion to his regular duties, “‘ all such other 
duties as may from time to time be as- 
signed to or undertaken by him.”’ It was 
held that the fact that he performed occa- 
sional duties outside the office of book- 
keeper did not relieve the sureties. Fourth 
National Bank v. Spinney, 47 Hun (N. Y.) 
293. 29 B. L. J. 874. 

Where a bookkeeper, who had given a 
bond for the faithful performance of duties, 
was promoted to the office of cashier, it 
was held that the sureties were not liable 
for money stolen by him while cashier. 
American Dist. Tel. Co. v. Lennig, 139 Pa. 
St. 594, 21 Atl. Rep. 162. 29 B. L. J. 871. 

A bond given by a bookkeeper pro- 
vided that he should faithfully perform 
his duties and ‘‘ the duties of any other 
office * * * which may be assigned to 
him. After he was appointed receiving 
teller be misappropriated money belonging 
to the bank. It was held that his sureties 
were not liable. National Mechanics’ 
Banking Asso. v. Conkling, 90 N. Y. 116. 
29 B. L. J. 872. 

The bond given by a cashier purported 
to indemnify the bank from fraud or dishon- 
esty amounting to embezzlement orlarceny. 
The cashier certified checks against which 
no funds had been deposited, in the belief 
that he would benefit financially, but not 
intending that the bank should suffer loss. 
It was held that the surety was liable. 
Rankin v. United States Fidelity & 
Guaranty Co., Ohio, 99 N. E. Rep. 314. 
29 B. L. J. 945. 


CERTIFICATE OF DEPOSIT. 


See Collections. 
Statute of Limitations. 


§86. Presentment of certificate for pay- 
ment. 


Under a Minnesota statute (Laws 1894, 
sec. 2231,) a certificate payable on demand 
must be presented within sixty days to 
charge an indorser. Mitchell v. Easton, 
37 Minn. 335, 33 N. W. Rep. 910. 29 
B. L. J. 126. 


§89. Requirement of bond of indemnity. 


Where a non-negotiable certificate of 
deposit is lost the owner may recover 
thereon without giving a bond of indemnity. 
National State Bank v. Ringel, 51 Ind. 
393. 29 B. L. J. 789. 

The owner of a lost non-negotiable cer- 
tificate of deposit may compel the bank 
to pay it without giving a bond of indem- 
nity. Zander v. New York Security & 
Trust Co., 178 N. Y. 208, 70 N. E. Rep. 
449. 29B.L. J. 1053. 


§90. Stopping payment. 

Payment of a certificate of deposit can- 
not be stopped. Drinkall v. Movius 
State Bank, 11 N. D. 10, 88 N. W. Rep. 
724. 29 B. L. J. 1051. 
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CERTIFIED CHECKS. 


§100. Form of certification. 


Where a bank advised the payee of a 
check by telephone that it would be paid 
on presentment, and the drawer with- 
drew his deposit, leaving enough money in 
the bank to pay the check and instructing 
the bank to pay it, the bank is liable to the 
payee, notwithstanding there was no 
written acceptance of the check. Gruen- 
ther v. Bank of Monroe, Neb., 133 N. W- 
Rep. 402. 29 B. L. J. 150. 


CHECKS. 


§111. Revocation of checks. 

A drawee bank, which pays a check in 
good faith, and in the usual course of 
business, after the drawer’s death, is pro- 
tected in such payment. Clennan v. 
Rochester Trust etc. Co., 136 N. Y. Supp. 
747. 29 B. L. J. 850. 


CHECKS TO IMPER- 


N 


See Forged Paper. 


COLLECTIONS. 


§118. Liability for negligence. 

A certificate of deposit was sent to a 
bank for collection. The bank remitted 
the amount less exchange, but held the 
certificate 36 days before presenting it for 
payment. Upon presentment payment 
was refused. It was held that the bank 
had made the certificates its own by the 
delay in presenting, and that it could not 
recover the amount remitted. Bank of 
Mount Airy v. Greensboro Loan & Trust 
Co., N. C., 74 S. E. Rep. 746. 29 B. L. 
J. 599. 

Where the payee of a check drawn ona 
bank presents the same to another bank for 
collection, which bank gives him credit 
therefor, on his passbook, the relation of 
principal and agent arises, and it is the 
duty of the agent to exercise reasonable 
care and diligence to make the collection; 
and its failure to do so renders it liable for 
any loss its principal —_ suffer thereby. 
Bank of Commerce v. Ingraham, Okla- 
homa, 124 Pac. Rep. 64. 29 B. L. J. 
687. 


§120. Mailing check direct to drawee. 


Where there is a general custom among 
banks to send paper payable in a distant, 
city, where they have no correspondent 
directly to the drawee bank in that city, 
such custom will relieve a bank from liabil- | 
ity for making a collection in that manner. 
pA es v. Ladd, 34 Ore. 375, 56 Pac. Rep. 
402. 29 B. L. J. 269. 


§121. Mailing certificate of deposit direct 
to issuing bank. 

Plaintiff deposit to his credit in the de- 
fendant bank a certificate of deposit is- 
sued by the X Bank. The defendant for- 
warded the certificate to its correspondent 
for collection and the latter sent it direct 
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to the X Bank. The X Bank sent back a 
draft which, upon presentment, was dis- 
honored because of the failure of the X 
Bank. It was held that the defendant had 
accepted the certificate for collection only 
and was not the owner of it, and that it 
was liable to the plaintiff. Hilsinger v. 
Trickett, Ohio., 99 N. E. Rep. 305. 29 
B. L. J. 927. 


§123. Liability of bank for default of 
correspondent. 


In the United States Circuit Court a 
collecting bank is liable for the negligence 
of its sub-agents, but it may relieve itself 
from such liability by contract. Cali- 
fornia National Bank of Sacramento v. 
Utah National Bank, 190 Fed. Rep. 318. 
29 B. L. J. 54. 


A bank is liable for the negligence of 
its correspondent in making a collection, 
notwithstanding a stipulation in the deposit 
slip that the bank would not be liable 
“until the cash for each item has been paid 
to the bank.’’ Harter v. Bank of Brunson, 
S. C., 75 N. E. Rep. 696. 29 B. L. J. 932. 


§124. Failure of collecting bank. 


Where a deposit slip bears the statement, 
“ All items credited subject to final pay- 
ment,’’ the bank of deposit is not liable 
to one who indorses a check to the order of 
the bank and receives credit therefor, 
where the bank to which the check is sent 
for collection fails while the proceeds are 
in its hands. Falls City Woolen Mills v. 
Louisville National Banking Co., Ky., 140 
S. W. Rep. 66. 29 B. L. J. 46. 


Where a bank, in which checks were 
deposited, without agreement that they 
were to be drawn against before collection, 
became insolvent after the checks had been 
collected by correspondent banks, it was 
held that the depositor was entitled to the 
proceeds as against the receiver of the 
insolvent bank. Goshorn v. Murray, 197 
Fed. Rep. 407. 29 B. L. J. 1014. 


§126. Title of collecting bank. 


Title to an instrument deposited with a 
bank does not pass to the bank unless the 
bank becomes absolutely responsible to the 
depositor for the amount of the deposit. 
United States Nat. Bank v. Geer, 53 Neb. 
67,73 N. W. Rep. 266. 29 B. L. J. 1049. 


An unqualified indorsement will not 
pass title to a bank if, on non-payment 
of the paper, the amount thereof is to be 
prea back to the depositor. Armour 
Packing Co. v. Davis, 118 N. C. 548, 24 
S. E. Rep. 365. 29 B. L. J. 1049. 


Where paper is deposited without any 
express understanding between the de- 
= and the bank, the true relationship 

etween the parties may be shown, not- 
withstanding the form of the indorsement. 
Corbett v. Fetzer, 47 Neb. 269, 66 N. W. 
Rep. 417. 29 B. L. J. 1049. 
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CONDITIONAL NOTES. 
§130. Conditional notes. 


_When a note is payable, .‘‘ if no losses 
will occur on our business,”’ a case is not 
made out against the makers where it 
ar ng that a loss greater than the amount 
of the note was incurred. Windt v. 
_ 132 N. Y. Supp. 766. 29 B. L. J. 


CONSIDERATION. 


§132. What constitutes a sufficient con- 
sideration. 


The defendant gave his check to the 
plaintiff in payment of a bill owing from 
a third party and the plaintiff thereupon 
gave the third party a receipt. It was 
held that there was a sufficient considera- 
tion for the check. Harris-Emery Co. v. 
Howerton, Ia., 134 N. W. Rep. 1068. 29 
B. L. J. 434. 


CONTRACTS. 


§137. Illegal transaction. 


A stockholder in a bank agreed with the 
owner of real property to procure the pur- 
chase of the property by the bank by 
securing the votes of other stockholders 
for which he was to be compensated. It 
was held that the contract was void as 


against public policy. Dieckmann v. 
Robyn, Mo., 141 S. W. Rep. 717. 29 B. 
L. J. 138. 


§139. Contract for sale of stock. 


Where a depositor in a bank delivered 
$400 to the bank to be paid to a broker 
upon receipt of certain stock, and repudi- 
ated the transaction before the stock was 
tendered, the broker had no cause of 
action, either against the bank or the de- 
positor. Herring v. Scandinavian-Amer- 
ican Bank, Wash., 118 Pac. Rep. 648. 29 
B. L. J. 45. 


CORPORATIONS. 


§142. Authority of corporate officers. 


Where the president and cashier of an 
insurance company signed a check as such 
officers and delivered it to a bank in settle- 
ment of their personal debt, the officers 
of the bank having knowledge of the facts, 
the bank was liable. Kelsey v. Bank of 
Mansfield, 85 N. Y. App. Div. 334. 29 
B. L. J. 879. 


Liability on corporate notes. 


' Cases taken from sections 143, 144 and 
145 of the ‘‘ Banking Law Journal Digest "’ 
showing liability of agents and corporations 
on corporate notes executed by agents. 
29 B. L. J. 970. 


COUPONS. 


See Assignment. 
Protest. 


DEPOSITS. 
See Gifts. 
$156. Effect of crediting deposit. 


Where the payee of a check indorses it 
to another who deposits it in a branch office 
of the drawee, and the check is credited in 
the pass book and marked paid, but sub- 
sequently returned because of no funds, 
the payee has no cause of action against 
the bank. Balsam v. Mutual Alliance. 
Trust Co., 132 N. Y. Supp. 325. 29 B. L. 


J. 242 
§162. Special deposits. 


A person being hurriedly called out of 
town left a package of bills, amounting to 
$500 with a firm of bankers “‘ for safe keep- 
ing,’’ and took a receipt therefore from the 
cashier. Before he could call for the 
money a fire occurred and before it was pos- 
sible to open the vaults the firm failed. It 
was held that the owner of the $500 was 
entitled to repayment in full. Fogg v. 
Tyler, Me., 82 Atl. Rep. 1008. 29 B. L. 
J. 507. 


§164. Deposits made outside of bank. 


When a person deposits money with a 
bookkeeper of a bank at a place outside of 
the bank, the bookkeeper is acting as the 
agent of the depositor, not of the bank. 
Fidelity and Deposit Co. of Maryland v. 
Colby, 132 N.Y. Supp. 20. 29 B.L. J. 153. 


§169. Deposits by guardian. 


A guardian deposited a check payable 
to him as guardian in an account in his 
individual name in the defendant bank. 
The guardian afterwards drew out and 
misappropriated the money. It was held 
that the bank was not liable to the minor 
or the guardian’s bondsmen. United States 
Fidelity & Guaranty Co. v. First National 
Bank, Cal., 123 Pac. Rep. 352. 29 B. L. 
J. 601. 

The Comptroller cannot compel New 
York City banks to transfer to the City 
Chamberlain deposits in the names of 
guardians ad litem. Harris v. Broadway 
Savings Inst., 187 N. Y. Supp. 234. 29 
B. L. J. 934. 


§172. Deposit of absentee. 


In New York letters of administration 
may be issued on the estate of one who 
has not been heard from for seven years 
or more, and the administrator may re- 
cover a savings bank deposit in the ab- 
sentee’s name. White v. Emigrant In- 
dustrial Savings Bank, 131 N. Y. Supp. 
311. 29 B. L. J. 49. 


§175. Deposits in two names. 


A woman deposited money to the 
credit of herself and her husband for the 

urpose of creating a right of survivorship 
in the fund. Later a certificate of deposit 
was issued on the part of the deposit, 
payable to the husband and wife on 
return of the certificate properly indorsed. 
Upon the death of the husband it was 
held that the deposit belonged to the wife 
as survivor. Martz v. State National 
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DEPOSITS (Continued). 


Bank, 131 N. Y. Supp. 1045. 29 B. L. J. 
239. 

A woman deposited noney payable to 
herself or another whom she wished to have 
the money after her death. Upon the 
death of the depositor it was held that this 
made the bank a trustee of the money for 
the other party. Drinkhouse v. German 
Savings & Loan Society, Cal., 118 Pac. 
Rep. 953. 29 B. L. J. 127. 

A opened an account in the names of 
A & B, stating that he wished B to be 
able to draw the money in case of his, 
A's, death. A made a will in which he did 
not refer to the deposit and delivered 
the pass book to B. In an action by B 
after A’s death it was held that there was 
no gift in favor of B as it did not appear that 
the deposit was not made merely for the 
sake of convenience in withdrawing. 
Holman v. Deseret Savings Bank, Utah, 
124 Pac. Rep. 765. 29 B. L. J. 749. 

A depositor opened an account in his 
name, payable in the event of his death 
to his daughter, and also an account in 
the daughter’s name, payale in the event 
of her death to the depositor. The pass 
books were delivered to the daughter prior 
to the death of the depositor. It was held 
that there was a valid gift of the deposits 
in favor of the daughter. Wade v. — 
Mass., 99 N. E. Rep. 477. 29 B. L. J. 
1013. 

A depositor in a savings bank had her 
daughter’s name entered in the pass book 
so that either could draw. The depositor 
retained the pass book until her death. 
It was held that there was no gift of the 
deposit to the daughter. Jn re Behring’s 
Estate, N. J., 82 Atl. Rep. 931. 29 B. 
L. J. 589. 


§176. Deposits in trust. 


A father deposited money in a savings 
bank in his name “ in trust fo:’’ nis child 
and delivered the pass book to the child. 
Later the depositor disappeared. In an 
action on behalf of the child against the 
bank, to which the depositor was not a 
party, it was held that it was not estab- 
lished that an unconditional gift had been 
made and that the beneficiary could not 
recover the deposit from the bank. Hem- 
merich v. Union Dime Savings Institu- 
tion, N. Y.,98 N. E. Rep. 499. 29 B.L. 
j. 580. 

A opened an account entitled “ A, in 
trust for B.””. The pass book was delivered 
to B, who retained it for nearly a year and 
then returned it to A. A later changed 
the account to his individual name, and 
it remained in this condition until A’s 
death. It was held that there was an 
irrevocable trust in favor of B, and that 
he was entitled to recover the fund. 
Matthews v. Brooklyn Savings Bank,136 
N. Y. Supp. 110. 29 B. J. L. 839. 

A deposit by a person in her name in 
trust for another does not create an irrev- 
ocable trust in favor of the beneficiary 
where it appears that the depositor did 
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not intend to create such a trust. The 
lack of intent to create a trust was evi- 
denced, among other things, by the fact 
that the depositor, after delivering the 
pass books to the beneficiary, requested 
their return. Stockert v. Dry Dock 
Sav. Inst.; Stockert v. Bowery Savings 
Bank, N. Y. Law Journal, July 5, 1912, p. 
1671. 29 B. L. J. 671. 


§179. Damages against bank for failure 
to honor checks. 


A bank which dishonors a depositor's 
check, where it holds sufficient funds to 
pay the check, is liable for substantial 
damages. Siminoff v. Jas. H. Goodman 
yor Cal., 121 Pac. Rep. 939. 29 B. L. J. 


A bank, which fails to honor its deposi- 
tor’s checks, is liable to the depositor in 
damages, though the failure is due to a 
clerical error. Spearingv.Whitney-Central 
National Bank, La., 56 S. Rep. 548. 29 
B. L. J. 146. 

The plaintiff drew a check which the 
defendants deposited without indorsing. 
Payment was refused by the drawee bank 
because of the absence of the payee’s in- 
dorsement. The collecting bank marked 
the check ‘‘ no funds,’’ by mistake and 
the plaintiff was indicted for obtaining 
money under false pretenses. It was held 
that the defendants were not liable for 
malicious prosecution. Munday v. Gott, 
eee 142 S. W. Rep. 238. 29 B. L. J. 


Payment of unauthorized checks. 


An agent, authorized to draw checks 
against the bank account of a corporation, 
depleted the account and the bank paid 
his subsequent checks out of the individual 
deposit of the president of the corporation. 
The bank was held liable to the president 
for the amount thus paid. Crab v. 
Citizens’ State Bank, Idaho, 126 Pac. Rep. 
520. 29 B. L. J. 1023. 


Prosecution for drawing against insuffi- 
cient funds. 


In order to warrant a conviction under 
chapter 5468 of the laws of Florida 1905, 
p- 162, General Statutes of 1906, p. 1593, 
it is incumbent upon the state to prove 
that the defendant not only did not have 
sufficient money on deposit with the 
person upon whom the draft in question 
was drawn to meet the same, but also that 
the defendant did not ‘‘ have reason to 
believe from an existing contract or from 
previous dealings with ’’ such person that 
such draft would be paid. Whitney v. 
State, Fla., 58 So. Rep. 230. 29 B. L. J. 
594. 


EXECUTORS AND ADMINISTRA- 
TORS. 


Effect of merger of trust company upon 
right to act as executor. 

Where a trust company named as execu- 

tor of a will merges with another trust com- 
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EXECUTORS AND ADMINISTRA- 
TORS (Continued). 


pany prior to the death of the testator, 
the latter company is entitled to act as 
executor. Matter of Bergdorf, N. YF. 
- Journal, Oct. 22, 1912. 29 B. L. J. 


FORGED PAPER. 
See Altered Paper. 


§189. Forged signatures and indorsements 
in general. 

When a check deposited in a bank 
bears a forged signature, the bank may 
charge back to the depositor’s account the 
amount of the check. Stein v. Empire 
ai” 133 N. Y. Supp. 517. 29 B. L. 


Liability of bank selling forged note and 
mortgage. 
A bank loaned money on a note secured 


by a second note and mortgage, with 
notice of facts which should have put it 
on inquiry as to genuineness. efore 


maturity the bank sold the collateral note 
and mortgage to the plaintiff. It was held 
that, upon discovering that the note and 
mortgage were forgeries the plaintiff could 
compel the bank to refund the money which 
he paid to it. Zwickel v. American Sav- 
ings Bank and Trust Co., Wash., 124 
Pac. Rep. 336. 29 B. L. J. 766. 


§191. Bank held not entitled to recover 
money paid on check bearing forged 
signature. 


Under the Negotiable Instruments Law 
a drawee bank which pays a check bearing 
a forgery of the drawee’s signature to a 
holder in good faith cannot recover the 
money so paid. This is so even though 
the holder indorses the check ‘‘ previous 
indorsements guaranteed.’’ Such guaranty 
does not apply to the drawer’s signature. 
Cherokee National Bank v. Union Trust 
Co., Okla., 125 Pac. Rep. 464. 29 B. L. 
J. 842. 


§192. Bank allowed to recover money paid 
on check bearing forged signature. 


A drawee bank may recover the money 
which it pays on a check bearing a forged 
signature. First National Bank v. Farm- 
ers’ & Merchants’ State Bank, Tex., 146 
S. W. Rep. 1034. 29 B. L. J. 604. 

A drawee bank which pays a check bear- 
ing a forged signature may recover the 
amount where it was paid to a bank which 
took the check from the forger and made 
no effort to identify him. The rule that 
a bank must know its depositor’s signature 
does not apply in such a case. Newberry 
Savings Bank v. Bank of Columbia, S.C., 
74 S. E. Rep. 615. 29 B. L. J. 581. 


§197. Liability of drawee bank to drawer 
where check paid on forged in- 
dorsement. 

A bank, on which a check is drawn, is 
bound to use diligence to ascertain whether 
the payee’s indorsement is genuine. If 
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the indorsement is forged and the bank 
pays the check the bank is liable to the 
depositor. Russell v. First National Bank 
of Hartselle, Ala., 56 So. Rep. 868. 29 
B. L. J. 219. 


§200. Checks delivered to impersonator. 

Where the drawer of a check delivers it 
to an impostor, and the check is paid b 
the bank, the drawer cannot hold the ban 
liable. McHenry v. Old Citizens National 
Bank, Ohio, 97 N. E. Rep. 395. 29 B. L. 
J. 329. 


GIFTS. 


$208. Delivery is essential to the validity 
of a gift. 

Placing gold coins in a trunk belonging 
to a child is a sufficient delivery to con- 
stitute a valid gift to the child. atterson 
v. Greensboro Loan & Trust Co., N. Car., 
72 S. E. Rep. 629. 29 B. L. J. 55. 


§209. Gifts causa mortis. 


Where the owner of a savings bank 
account is in reasonable apprehension of 
death, he may make a valid gift, causa 
mortis, of the deposit. De Angelis v. 
Bank of Savings, 133 N. Y. Supp. 470. 
29 B. L. J. 338. 


§211. Gifts of securities. 

A gift of corporate stock is not valid 
in New York unless the donor affixes the 
stamps required by sections 270 and 278 
of the taxlaw. Raleigh’s Estate, 134 N.Y. 
Supp. 684. 29 B. L. J. 518. 

The owner of bonds delivered them to a 
bank with an instruction written on the 
envelop to deliver them to his niece at his 
death. He retained the right to receive 
the interest during his lifetime. It was 
held that there was a valid gift in favor 
of the niece. Grant Trust & Savings Co. 
v. Tucker, Ind., 96 N. E. Rep. 487. 29 B. 
L. J. 229. 


§212. Gifts of bank deposits. 


A savings bank depositor, being mor- 
tally wounded drew an order te the 
entire deposit, payable to his physician, 
which he delivered to the physician 
with instructions to distribute the money 
among certain relatives. The physician 
immediately went to the bank and 
was told that the order was all right. 
But, on the depositor’s death the bank re- 
fused to pay. It was held that the delivery 
was sufficient to constitute a valid gift, 
causa mortis,to the physician as trustee. 
Weber v. Salisbury, Ky., 148 S. W. Rep. 
34. 29 B. L. J. 762. 

Where a depositor delivered the pass 
book and an order to her attorney, to be 
delivered to the plaintiff upon the death 
of the depositor, but subject to revocation 
in the meantime, it was held that there 
was no gift, causa mortis or otherwise, 
in favor of the plaintiff. Stratton v. 


Athol Savings Bank, Mass., 99 N. E. Rep. 
29 B. L. J. 1021. 
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GUARANTY. 


§213. Guaranty in general. 

A bank has no authority to guarantee 
the payment of the debt of a third person. 
Where the cashier makes such an agree- 
ment on behalf of the bank, the bank is not 
bound thereby. Cottondale State Bank 
v. Oskamp, Fla., 59 So. Rep. 566. 29 B. 
L. J. 854. 


HOLDERS IN DUE COURSE. 


Holders in due course in general. 


Where a note, payable to the order of a 
corporation is indorsed by an individual 
the purchaser is not a holder in due course. 
First National Bank v. Kelgord, Neb., 
135 S. W. Rep. 548. 29 B. L. J. 595. 

Where a bank purchased a note in the 
regular course of business its character as 
a holder in due course is not affected by 
notifying the maker at maturity that it 
holds the note ‘‘ for collection.’’ Bank of 
Baraboo v. Laird, Wisconsin, 136 N. W. 
Rep. 603. 29 B. L. J. 680. 


§220. Person deriving title through holder 
in due course. 

One who purchases a negotiable note 
from a holder in due course gets the right 
of such holders though the purchaser had 
notice of a defense to the note. Wade v. 
Elliott, Ga., 75S. E. Rep. 989. 29 B. L. 
J. 1035. 


§221. Holder must take without notice 
of defect. 

The defendant signed notes as accom- 
modation indorser at the request of the 
president of plaintiff bank, which later 
discounted the notes, upon the understand- 
ing that they were to be indorsed by other 
directors of the company which made the 
notes. The president of the plaintiff bank 
was also president of the maker, and was a 
director in each corporation. The notes 
were discounted without securing the other 
indorsements as agreed. It was held 
that the knowledge of the plaintiff's presi- 
dent as to the facts surrounding the de- 
fendant’s signature did notconstitute notice 
to the bank and that the bank could re- 
cover. American National Bank v. Ritz, 
oa Va., 74 S. E. Rep. 679. 29 B. L. J. 
585. 

The fact that a note, transferred just be- 
fore maturity, bore interest at the rate 
of six per cent. per month, which fact 
escaped the notice of the transferee, did 
not put the transferee upon notice. Woolf 
v. Clarke, Cal., 121 Pac. Rep. 407. 29 
B. L. J. 517. 

The payee of a certificate of deposit 
RE a it in blank and delivered it to 


the operator of a gambling house to raise 
money with which to play. It was held that 
a bank, to which the certificate was trans- 
ferred without notice got good title and was 
a holder in due course. Kushner v. Abbott, 
ey 137 N. W. Rep. 913. 29 B. L. J. 
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An insurance agent obtained a note by 
fraud and transferred it to a bank in the 
usual course of business. The cashier 
of the bank was the agent’s partner in 
business, but he had no actual notice of 
thefraud. I1t was held that the bank could 
recover on the note. The notice, which 
the law imputed to the cashier as partner, 
could not os imputed to him as cashier, 
so as to effect the rights of the bank as a 
holder in due course. Scott v. Choctaw 
Bonk, Ala., 59 So. Rep. 184. 29 B. L. J. 


§222. Holder must take in good faith. 


A bank which purchases a note under 
suspicious circumstances is bound to in- 
quire into the circumstances. State Bank 
of Greentown v. Lawrence, Ind., 96 
N. E. Rep. 947. 29 B. L. J. 234. 


§223. Holder must take instrument before 
maturity. 

Where a note is transferred after matur- 
ity, the transferee is not a holder in due 
course. Beall v. Russell, 134 N. Y. Supp. 
633. 29 B. L. J. 513. 


§225. Holder must take for value. 

If a negotiable promissory note is 
transferred to a bank as collateral securit 
to an indebtedness to the bank substanti- 
ially equal to the amount of the note, and 
the note is so taken by the bank in the 
regular course of business and without 
notice of any defense thereto, the bank 
becomes an innocent holder, and the note 
is not subject to defenses that may have 
existed as against the original payee. 
Farmers’ Bank of Lyons v. Dixon, Neb., 
136 N. W. Rep. 845. 29 B. L. J. 686. 


§226. Amount paid. 


The fact that the purchaser of a negoti- 
able note paid but one-third of its face 
value therefore is not sufficient evidence to 
establish that the purchaser is not a 
holder in due course. The defense of 
fraud is not good against such a purchaser. 
Ham v. Merritt, Ky., 149 S. W. Rep. 1131. 
29 B. L. J. 1020. 


§227. Rights of holder in due course. 


An unconditional promissory note can- 
not be defeated by proof of an oral con- 
agreement that the promisee 
would never attempt to enforce the 

romise. Sasser v. McGovern,Ga., 74S. E. 

ep. 797. 29 B. L. J. 592. 

It is no defense to an action by the 
transferee of a negotiable promissory note 
against the maker that the payee was 
induced by fraud to transfer the note to the 
plaintiff. Gamel v. Hynds, Okla., 125 
Pac. Rep. 1115. 29 B. L. J. 861. 


INDEMNITY BEFORE PAYMENT. 


See Certificates of Deposit. 
Savings Banks. 


INDORSEMENT 


Indorsement by trustee in bankruptcy. 


Where a note is sold before maturity 
by the payee’s trustee in bankruptcy, the 
trustee’s indorsement is not necessary to 
pass title; the indorsement of the payee 
is sufficient. Wade v. Elliott, Ga., 75 
S. E. Rep. 989. 29 B. L. J. 1035. 


§233. Indorser, maker, surety, or guaran- 
tor. 


Where an indorser signed this provision 
on a note: “I hereby guaranty payment 
of the within and waive demand, notice of 
protest and protest,” his undertaking 
was that of indorser, not guarantor. 
Delsman v. Friedlander, 40 Oregon 33, 
66 Pac. Rep. 297. 29 B. L. J. 1052. 


LIEN AND SET OFF. 


§264. Set off as to agents, 
executors, and attorneys. 


A check payable to one as attorney 
with a marginal notation “in full for- 
A. J. K. mortgage,” is nevertheless nego-. 
tiable. And where the payee indorses. 
and deposits such check the bank ma 
apply the proceeds to the depositor’s. 
indebtedness, provided the bank has no, 
knowledge that the check is impressed 
with a trust. Denton Nat. Bank v. 


trustees, 


ra Md., 81 Atl. Rep. 227. 29 B. L.. 


LOAN AND DISCOUNT. 
See National Banks. 


LOST AND STOLEN INSTRUMENTS, 


See Bonds. 
Certificates of Deposit. 
Stock and Stockholders. 


MATURITY. 


§275. Computing time. 

In computing the time when a note, 
payable at a certain number of months 
after date, will become due, the rule is 
to exclude the day of the date from the cal- 
culation, include the day of payment, and 
figure the months as calendar months. 
Roehner v. Knickerbocker Life Insurance 
Co., 63 N. Y. 160. 29 B. L. J. 306. 


MORTGAGES. 


See Assignment. 
Forged Paper. 


NATIONAL BANKS. 


§291. Powers of national banks in general. 


While a national bank may not act as 
trustee of an express trust, it may accept an 
assignment of a judgment for collection, 
and agree to hold the proceeds subject to 
the order of the assignor. Miller v. King, 
32 Sup. Ct. Rep. 243. 29 B. L. J. 419. 


§293. Loans by national banks. 


While national banks are by statute 
prohibited from loaning on their own stoc k 
where such a loan is made, and the stock, 
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sold and applied to the debt, the borrower 
has no right which the courts will enforce 
against the bank. National Bank of Xenia, 
107 U. S. 676. 29 B. L. J. 875. 


§294. Injunction against national bank. 


A stockholder of a national bank brought 
an action to restrain the bank from erecting 
a new building. During the litigation the 
building was completed. It was held- 
that he could not recover damages whether 
the act was lawful or not. Wingert v. 
First National Bank of Hagerstown, 32 
Sup. Ct. Rep. 391. 29 B. L. J. 512. 


NEGOTIABILITY. 
§297. Words of negotiability. 


A note payable to the order of A or | 


bearer is negotiable and is free frum de- 
fenses in the hands of a holder in due 


course. Phoenix National Bank v. Saucier, | 


Miss., 59 So. Rep. 91. 29 B. L. J. 767. 


§299 Stipulations in general not effecting, 


negotiability. 

A letter which admits the receipt of an 
insurance policy, requests that it be put 
in force immediately, and then promises to 
pay the premium in the usual form of a 

romissory note, is a negotiable instrument. 
Equitable Trust Co. v. Taylor, 131 N. Y. 
Supp. 475. 29 B. L. J. 50. 


§300. Recital of consideration. 

A note reciting, among other things, 
that it was given to take up the freight and 
rehandling of a certain car, the proceeds of 
the re-sale of which were to apply on the 
note, is negotiable. First National Bank 
v. Sullivan, Wash., 119 Pac. Rep. 820. 29 
B. L. J. 245. 


§301. Instruments secured by mortgage. 


A note secured by a mortgage is non- | 
negotiable and is open to defenses. Helmer | 


v. Parsons, Cal., 123 Pac. Rep. 356. 29 B. 
L. J. 607. 


§304. Certainty of amount. 

In Ohio a stipulation in a promissory 
note for attorney's fees, in case of default 
in payment is void, but under a statute, 
does not negotiability. 


Kyle, Ohio, 97 E. Rep. 372. 
J. 336. 

A note payable in installments three 
months apart, containing a stipulation 
that, if paid within fifteen days, a discount 
of five per cent. will be allowed, is not 


-- negotiable, because uncertain as to amount. 
Farmers’ Loan & Trust Co. v..McCoy & 


Spivey Bros., Okla., 122 Pac. Rep. 125. | 


29 B. L. J. 531. 
§306. Time of payment. 


A note, containing the following clause, | 


“It is agreed that if crop on Secs. 25 
and 26; Twp. 148-48, is below 8 bushels 


per acre (for 1905 as to one and 1907 as | 


to the other) this note shall be extended 
one year,” is payable at a determinable 
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future time and negotiable. State Bank 
of Halstad v. Bilstad, 136 N. W. Rep. 204. 
29 B. L. J. 681. 

§309. Medium of payment. 

| An instrument pazetle in current funds 
is not negotiable. Conwell v. Pumphrey, 
9 Ind. 135. 24 B. L. J. 178; 29 B. L. J. 788. 

NOTICE OF DISHONOR. 


§322. By whom notice may be given. 
Notice may be given for a party to an 


Miller v. | 
29 B. L. | 


instrument by his agent. -Traders’ Nat. 
| Bank v. Jones, 104 N. Y. App. Div. 433, 
93 N. Y. Supp. 768. 29 B. L. J. 1008. 

An authorized agent may give notice in 
his own name on behalf of his principal. 
Drexler v. McGlynn, 99 Cal. 143, 33 Pac. 
| Rep. 773. 29 B. L. J. 1009. 

Notice may be given by the notary who 
rotests a bill. Renick & Peterson v. 
obbins, 28 Mo. 339. 29 B. L. J. 1008. 

Notice need not be given by a notary. 
Cramer v. Platt, 37 Mich. 132. 29 B. L. 
J. 1008. 

Notice given by a stranger to the instru- 
ment is not valid. Lawrence v. Miller, 
16 N. Y. 235; First Nat. Bank v. Gridley, 
112.N. Y. App. Div. 398, 98 N. Y. Supp. 
445; Chanoine v. Fowler, 3 Wend. (N. ant 
173. 29 B. L. J. 1007. 

Where an attorney, who was instructed 
by the holder of an instrument, not to take 
any steps towards its collection, gives 
notice to an indorser, the holder cannot 
take advantage of such notice. Hofrichter 
v. Enyeart 71 Neb. 771, 99 N. W. Rep. 
658. 29 B. L. J. 1009. 


A notice, which comes from a part 
oer authorized, is invalid. 
| Bank v. Warner, 92 Mass. 522. 

J. 1008. 


A drawee, who has refused to accept 
cannot give notice on behalf of the holder. 
Stanton v. Blossom, 14 Mass. 116. 29 
B. L. J. 1008. 


_ A drawee, who has accepted, may give 
notice which will inure to the benefit 

| of the holder. Brailsford v. Williams & 
Son, 15 Md. 150. 29 B.L. J. 1008. 


| §323. To whom notice may or should be 
given. 


One who indorses a note in blank be- 
fore delivery and does not indicate an 
intention to be bound otherwise than as 
indorser is entitled to a notice of dishonor. 
Perry Co. v. Taylor Brothers, 148 N. C. 
| 362, 62 S. E. Rep. 423. 29 B. L. J. 836. 


Notice of dishonor must be given in order 
to hold an accommodation indorser. Bra-. 
ley v. Buchanan, 21 Kans. 274. 17 B. L. 
J. 80; 29 B. L. J. 836. 

| Where a notice of dishonor is served 
| on the agent of the party to be charged 
it must be shown that the receipt of such 
| 


not 
abot 
29 B. L. 


notice was within the scope of the agent’s 
Robinson v. Aird, 43 Fla. 30, 
ep. 633; State Bank v. Ellery, 


authority. 
29 So. 


xii 


NOTICE OF DISHONOR (Continued). 


4 Martin N. S., La. 87; Valk v. Gaillard, 
4 Strob. (S. C.) 99. 29 B. L. J. 837. 

An agent may have implied authorit 
to receive notices of dishonor on behalf 
of his principal. Wilkins v. Commercial 
an. 6 How. (Miss.) 217. 29 B. L. J. 

The mere fact that one person is the 
financial agent of another does not make 
the agent a proper person upon whom to 
serve a notice of dishonor intended for 
the principal. New York & Ala. Contract- 
ing Co. v. Selma Bank, 51 Ala. 305. 29 
B. L. J. 837. 

Where a joint stock company indorsed a 
negotiable instrument it was held that a 
notice of dishonor intended for the com- 
pany might be given to the general agent 
of the company, authorized to indorse and 
attend to such paper. Bank of Auburn 
v. Putnam, 3 Keyes (N.Y.) 342. 29 B. 
L. J. 836. 

notice of dishonor might be served 
upon the agent of party to be charged, 
where the agent transacted all the busi- 
ness out of which the note arose, and the 
principal’s place of business was unknown 
to the holder. King v. Griggs, 82 Minn. 
387, 85 N. W. Rep. 162. 29 B. L. J. 836. 

Notice of dishonor may be served on an 
agent, having authority to draw and in- 
dorse drafts and to act generally, Persons 
v. Kruger, 45 N. Y. App. Div. 187, 60 N. 
Y. Supp. 1071. 17 B. L. J. 44; 29 B. L. J. 
836. 


Notice to an outdoor servant, not known 
to have been an inmate in the family of 
the indorser was held to be insufficient. 
Commercial Bank v. Weller, 5 U.C.Q. B. 
(Eng.) 543. 29 B. L. J. 837. 

A notice of dishonor, personally served 
upon a corporation, by leaving it “at 
the cashier’s window,’’ without showing 
that it actually reached an agent or officer 
of the corporation, was insufficient. Amer- 
ican Exchange Nat. Bank. v. American 
etc. Co., 103 N. Y. App. Div. 372, 92 
N. Y. Supp. 1006. 29 B. L. J. 837. 

A notice, given in a casual way to an 
executor of a deceased indorser, after a 
delay of eleven days, and to the co-executor 
after a further delay of ten days, was not 
sufficient, where it further appeared that 
more than six weeks elapsed before a claim 
was formally presented. Deininger v. 
Miller, 7 N. Y. App. Div. 409. 29 B.L. J. 
838 


Where an instrument is sent to an agent 
for collection he may send notice of dis- 
honor direct to the party to be charged, 
or he may send it to his principal, who is 
then entitled to the usual time to notify 
antecedent indorsers. Linn v. Horton, 
17 Wis. 151; Rosson v. Carroll, 90 Tenn. 
90; Farmers’ Bank of Bridgeport v. Vail, 
21 N. Y. 485; Ohio Life Insurance & Trust 
Co. v. McCague, 18 Ohio 54. 29 B. L. J. 
1011. 

The indorser and drawee of a bill held 
at Jamaica, Vt., resided in New York City. 
The bill was indorsed to a Boston bank and 
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sent to a New York bank for collection. 
The latter sent notice to the Boston bank, 
which notified the holder. The holder 
then sent notice to the indorser in New 
York. It was held that the indorser was 
charged. West River Bank v. Taylor, 
34 N. Y. 128. 29 B. L. J. 1011. 

If the holder gives notice to the first and 
second indorsers, such notice entitled the 
second indorser to hold the first; if the 
holder gives notice to his immediate in- 
dorser and he gives notice to his indorser, 
the holder may hold the last mentioned 
indorser liable. West River Bank v. 
Taylor, 34 N. Y. 128, Linn v. Horton, 17 
Wis. 151; 29 B. L. J. 1012. 

Where an indorser has made an assign- 
ment, notice may be given to his assignee. 
Callahan v. Bank of Kentucky, 82 Ky. 
231, 29 B. L. J. 925; American Nat. 
Bank v. Junk Bros., 94 Tenn. 624. 
L. J. 926. 

Where one member of a firm which has 
indorsed a bill or note dies, notice of dis- 
honor to the surviving member will bind 
the estate of the deceased partner. Slo- 
comb v. Lizardi, 21 La. Ann. 355. 29 B. 
L. J. 922. 

Where indorsers are partners notice to 
one binds all. Fourth National Bank v. 
Altheimer, 91 Mo. 190. 29 B. L. J. 921. 

Where partners are indorsers notice to 
one binds all even though the firm has dis- 
solved. Feigenspan v. McDonald, Mass., 
87 N. E. Rep. 624; Coster, Rob.nson & Co. 
v. Thompson, 19 Ala. 717; Fourth National 
Bank v. Henschen, 52 Mo. 207. 29 B. L. 

922. 


29 B. 


Where the maker and indorser of a note 
are partners, notice must be given to the 
indorser in order to charge him. Foland 
v. Boyd, 23 Pa. St. 476. 29 B.L. J. 921. 

Notice to one of several joint drawers 
is not deemed to be notice to the other 
drawers unless all are partners. Miser v. 
Trovinger’s Executors, 7 Ohio St. 281. 
29 B. L. J. 924. 

Notice to joint parties who are not 
partners must be given to each of them, 
unless one of them has authority to receive 
such notice for the others. Shepard v. 
Hawley, 1 Conn. 365. 29 B. L. J. 925. 

Notice to one of two joint indorsers of a 
note and a waiver of notice by the other 
are a sufficient substitute for notice to 
both. Sherer v. Easton Bank, 33 Pa. St. 
134. 29 B.L. J. 925. 

Where but one of several joint parties 
is notified the notice is ineffectual even 
as to the party to whom notice is given. 
People’s Bank of Baltimore v. Keech, 26 
Md. 521. 29 B. L. J. 924 


§324. Form and contents of notice. 


Addressing the person, to whom notice 
is sent, as ‘‘treasurer’’ does not affect 
the validity of the notice to him as an 
individual, if he is individually bound on 
the dishonored paper. Farmer's Nat. 
Bank v. Howard, W. Va., 76 S. E. Rep. 
122. 29 B. L. J. 1034. 
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§325. Place of sending notice, diligence 
locating indorser. 


Where an indorser stated to the holder 
of a note that he resided at Pagosa Springs, 
Colo., a notice of dishonor sent there is 
sufficient to charge him as_indorser. 
Archuleta v. Johnston, Colo., 127 Pac. 
Rep. 134. 29 B. L. J. 1030. 


§327. Notice by mail. 


Proof that notice of protest, properly 
addressed and stamped, was deposited 
in the post office at the place of protest 
in time to go by the first mail on the fol- 
lowing day, established due notice. Far- 
mers’ Nat. Bank v. Howard, W. Va., 76 
S. E. Rep. 122. 29 B. L. J. 1034. 


Notice by telephone. 


Notice of dishonor by telephone is 
not sufficient under the Negotiable Instru- 
ments Law. Mayer v. Boyle, 132 N. Y. 
Supp. 729. 29 B. L. J. 335. 

Under the Negotiable Instruments Law 
notice of dishonor may be given to an 
indorser by telephone. But the party 
giving notice must be able to show that 
he communicated with the indorser or his 
agent in the behalf. Is it not sufficient 
to show that he talked with a clerk in 
indorser’s office whose name he could not 
give. American National Bank v. Fertili- 
zer Co., Tenn., 143 S. W. Rep. 597. 29 
B. L. J. 334. 


§328. Proof of notice. 


In New York, under Sec. 923, Code Civ. 
Pro., where a person sued as indorser of 
a note serves an affidavit that he never 
received notice of dishonor, the plaintiff 
must prove the steps necessary to hold 
an indorser by common law evidence. 
In such a case a notary’s certificate protest 
is not presumptive evidence of the facts 
therein certified. Smith v. Leiman, 133 
N. Y. Supp. 1001, 29 B. L. J. 527; Mayer 
v. Boyle, 132 N. Y. Supp. 729. 29 B. L. 

. 335. 


§331. Waiver of notice. 


One partner may waive notice as to a 
note indorsed by the firm, though the firm 
has dissolved. Seldner v. Mount Jack- 
son Nat. Bank, 66 Md. 488. 29 B. L. J. 


922. 
OFFICERS OF BANKS. 


See Bonds. 
Guaranty. 


§332. Authority of president. 


The president of a bank has author- 
ity to employ counsel and manage the 
litigation of the bank in the absence of 
any order of the board of directors de- 
— him of that power. Citizens’ 

ational Bank v. Berry, 53 Kans., 696, 
37 Pac. Rep. 131. 29 B. L. J. 693. 

The president of a bank’has no inherent 
power to retain special counsel in addi- 
tion to the attorneys regularly employed 
by the bank. Pacific Bank v. Stone, 


| v. Sutton, 31 Kans. 286. 29 B. L. 
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121 Cal. 202, 53 Pac. Rep. 634. 29 B. L. 
. 963. 

’ The property of a bank cannot be sold 

by the president. acting by virtue of his 

office alone. Greenwalt v. Wilson, 52 
Kans. 109, 34 Pac. Rep. 403. 29 B. L. J. 

963. 

Neither the president nor the cashier 
of a bank has authority, by virtue of his 
office, to sell the safe of the bank. Asher 
J. 963. 

A bank president has no authority to 
sell the property of the bank. First Na- 


| tional Bank v. Lucas, 21 Neb. 280,31 N. W. 


805. 29 B. L. J. 964. 

The president and cashier of a bank have 
no authority, inherently attached to their 
offices, to execute a mortgage in behalf 
of the bank. Leggett v. New Jersey Mfg. 
Co., 1 N. J. Eq. 541. 29 B. L. J. 964. 

The president of a bank may bind the 
bank by an agreement to pay interest on 
a deposit. Boyd’s Executor v. First 
Nat. Bank, 128 Ky. 468, 108 S. W. Rep. 
360. 29 B. L. J. 963. 


Liability of president. 


Where the president of a bank was a 
mere figurehead and the directors drew 
no salary, they were not liable for dis- 
counting notes, which subsequently proved 
worthless, it appearing that they acted in 
good faith. Jones v. Johnson, 86 Ky. 530, 
6 S. W. Rep. 582. 29 B. L. J. 965. 


Where the president of a national bank 
procured a loan to be made to a minor, 
payment of which could not be enforced, 
it was held that the president was liable 
to the bank. Brown v. Farmers’ & 
Merchants’ Nat. Bank, 88 Tex. 265, 31 
S. W. Rep. 285. 29 B. L. J. 965. 


Where the president of a bank allowed 
a customer to take a bill of lading, deposited 
as security, to —— it with his books, 
the president was liable to the bank for 
a loss caused by the customer’s failure to 
return the bill. Citizens’ Bank v. Wiegand, 
Sa Notes Cas. (Pa.) 12. 29 B. L. J. 

If the president of a bank is negligent in 
ascertaining the value of collateral received 
as security for a loan, he is liable to the 
bank for the loss sustained. Seventeenth 
Ward Bank v. Smith, 51 N. Y. App. Div. 
259. 29 B. L. J. 965. 


Where the president of a bank made 
loans to a nephew on securities with 
knowledge that they might depreciate, 
he was liable for the loss. Lawrence v. 
—— 79 Fed. Rep. 878. 29 B. L. J. 
65. 


§334. Fraudulent acts of president. 


The president of a bank in Mt. Vernon, 
Wash., fraudulently drew a draft against 
the bank’s account with its New York cor- 
respondent. The New York bank paid the 
draft without knowledge of the fraud. It 
was held that the New York bank was not 
liable. First National Bank v. National 


| 
| 
| 

| 
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OFFICERS OF BANKS (Continued). 
Park Bank, 192 Fed, Rep. 546. 29 B. L. J. 


Where the president of a bank, acting as 
adviser of a woman, persuades her by 
misrepresentation to execute notes and 
mortgages to the bank, she is entitled to 
have them canceled and set aside. Ferber 
v. State Bank, Minn., 133 N. W. Rep. 611. 
29 B. L. J. 140. 


§335. Salary of trust company president. 


Contract between a trust company and 
its president as to payment to latter of five 
per cent. of the company’s profits as com- 
pensation, Young v. United 
States Mortgage & Trust Co., 131 N. Y. 
Supp. 33. 29 B. L. J. 36. 


§337.. Authority of cashier. 


Evidence of powers habitually exercised 
by the cashier of a bank with its knowledge 
and acquiescence defines and establishes, as 
to the public, those powers. Merchants’ 
Bank v. State Bank, 10 Wall. (U. S.) 604. 
29 B. L. J. 1046. 

The cashier cannot alter the terms of a 
lease given by the bank where the charter 
provides that the business and property 
of the bank shall be managed and 
controlled by the directors. Dycus v. 
Traders’ Bank & Trust Co., Tex., 113 
S. W. Rep. 329. 29 B. L. J. 1044. 


§342. Cashier’s right to recover money 
credited to customer by mistake. 


A cashier of a bank, who also acted as 
bookkeeper, by a mistake caused a cus- 
tomer to be credited with $200 to which he 
was not entitled. The cashier, being 
unable to explain the matter, paid the 
bank the $200. Held that the cashier ma 
recover the $200 of the customer, who too 
the benefit of the cashier’s payment. 
Rudisill v. Handley, Ga., 72 S. E. Rep. 
189. 29 B. L. J. 244. 


§343. Liability of cashier for shortage. 

The cashier and vice-president of a 
bank are liable for money of the bank 
lost through their negligence. Kalb v. 
American Nat. Bank, 21 Ohio Cir. Ct. 1. 
29 B. L. J. 965. 


Right of director to inspect books. 


A director has an absolute right to 
inspect the books of the corporation. 
People v. Central Fish Co., 117 N. Y. 
App. Div. 77. 29 B. L. J. 961. 


Authority of directors. 


The directors, having control of the 

financial affairs of a bank, may direct the 
transfer or assignment of a note belonging 
to the bank. Stevens v. Hill, 29 Me. 133. 
29 B. L. J. 1044. 
' The directors of a bank have no implied 
authority to pledge its future earnings. 
Brown v. Bradford, 103 Iowa 378, 72 
N. W. Rep. 648. 29 B. L. J. 1044. 

A director, specially delegated by the 
bank, and acting under the advice of the 
president may settle a claim against the 
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bank. Waxahachie Nat. Bank v. Vickery, 
Tex., 26 S. W. Rep. 876. 29 B. L. J. 1046. 

The directors cannot release without 
consideration a debt due the bank, nor can 
they authorize the president to so act. 
Hedges v. First Nat. Bank, 22 Gratt. 
(Va.) 69. 29 B. L. J. 1046. 

The power to release claims owned by a 
bank is found in the board of directors 
and the board may delegate such power 
to the president. Olney v. Chadsey, 7 
R. I. 224. 29 B. L. J. 1046. 


Ratification by directors. 


Where an officer, without authority, 
makes a contract under which money is 
paid to the bank and applied to its use, and 
the money is not returned upon knowledge 
thereof coming to the board of directors, 
such conduct amounts to a ratification by 
the board. First Nat. Bank v. Kimber- 
lands, 16 W. Va. 555. 29 B. L. J. 1047. 

To be valid, a ratification by the 
directors of an act done by an officer 
must be made with full knowledge of the 
facts. Western Nat. Bank v. Armstrong, 
poe U. S. 346, 38 L. Ed. 470. 29 B. L. J. 

47. 


Directors must act as a board. 


The directors must act asa board. They 
cannot ratify the unauthorized act of an 
officer ‘‘ by individual consent of a majority 
of the board.”’ First Nat. Bank v. Drake, 
35 Kans. 564, 11 Pac. Rep. 445. 29 B. L. 
J. 1044 

A director, acting alone, and without 
special authority, cannot compromise a 
debt owing to the bank. Citizens’ Nat. 
Bank v. Marks, 34 Pa. Super. Ct. 310. 
29 B. L. J. 1045. 


§347. Personal liability of directors for 
excessive and illegal loans. 


A state statute merely forbidding the 
directors and other officers of a state 
bank from borrowing any money from 
the bank, on pain of criminal prosecution 
(Rev. St. S. C. 1540) affects only the 
officer so borrowing and does not make 
other directors personally liable to the 
stockholders for losses resulting therefrom. 
Wheeler v. Aiken County Bk., 75 Fed. 
Rep. 781. 29 B. L. J. 624. 


§348. Liability of directors where stock 
issued for insufficient consideration. 


Where the directors of a bank accepted 
note judgments, etc., in payment of sub- 
scriptions to stock, it was incumbent. upon 
the directors to show that the property 
which they received was of sufficient value 
to warrant its acceptance if they would 
escape liability in a ste gpg brought by 
the receiver of the bank. Coddington v. 
Canady, 157 Ind. 243, 61 N. E. Rep. 567. 
29 B. L. J. 171. 


§350. Liability of directors to persons rely- 
ing on false report of bank’s condition. 


Where the directors of a national bank, 
in reporting the condition of the bank 
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included assets which they had been | 
directed by the Comptroller to collect or 
remove from the bank, and where a person 
purchased shares of the bank’s stock in 
reliance on such report, the directors are 
personally liable to him for the loss result- 
ing. Thomas v. Taylor, 32 Sup. Ct. Rep. 
403. 29 B. L. J. 503. 


PATENT RIGHT NOTES. 


§362. Validity of patent right notes. 


A note given for an acetylene gas light- | 
ing plant, a portion of which is patented, is — 
ae in Arkansas under Kirby's Digest, 
Sec. 513, even in the hands of a bona fide 

urchaser, unless it is made on a printed 
orm and recites the consideration for which 
itis given. C. B. Ensign & Co. v. Coffelt, 
Ark., 145 S. W. Rep. 231. 29 B. L. J. 522. 

Under the Arkansas statute (Kirby's 
Digest, sec. 495, et seqg.,) making a patent 
right note subject to defenses in the 
hands of an innocent holder, the maker 
may show that he paid the note before it 
was assigned. Bashaw v. Vance, Ark., 
143 S. W. Rep. 1086. 29 B. L. J. 426. 


PAYMENT. 


§371. Payment before maturity or without 
taking up instrument. 


The maker of a note secured by a | 
mortgage paid it to the payee at a time 
when the note and mortgage had been 
assigned to a third party. It was held 
that the maker was liable to the third 
party. Scott v. Taylor, Fla., 58 So. Rep. 
30. 29 B. L. J. 525, 747. 

Where payments are made to the payee 
of a promissory note after it has been in- 
dorsed for value and before maturity, 
without entering such payments on the 
note, the claim of a bona fide indorsee is 
not thereby affected. Vance v. Bryant, 
— C., 74 S. E. Rep. 459. 29 B. L. J. 520, 

46. 

When the maker of a note pays it 
before maturity and does not take posses- 
sion of the note, he may be compelled to 
pay it over again at the instance of a bona 
fide holder. Snead v. Barclift, Ala., 56 
So. Rep. 592. 29 B. L. J. 155. 

Where the person liable on an instru- 
ment pays it before maturity and fails to 
require its surrender he may be compelled 
to pay it over again at the instance of a 
holder in due course. Snead v. Barclift, 
Ala., 56 So. Rep. 592, 29 B. L. J. 155, 746; 
Butler, Stevens & Co. v. Barnes, Ga., 69 
S. E. Rep. 923, 28 B. L. J. 415, 29 B. L. 
rf 746; Trustees v. Lewis, 34 Fla. 424, 29 

. L. J. 746; Marling v. Nommensen, 127 
Wis. 363, 29 B. L. J. 747; Gosling v. | 
Griffin, 85 Tenn. 737. 29 B. L. J. 748. 

The maker of a note paid it to an indor- | 
see without taking upthe note. The indor- 

~ see had previously transferred it to another. 

It was held that the latter could recover 

although he took the note after maturity. 

ar v. Lenox, 15 Oregon 489. 29 B. L 
. 833. 
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A gave B a note secured by mortgage. 
Before maturity A gave B a new mortgage 
in satisfaction of the original note and 
mortgage, but left the original note and 
mortgage in B's hands. B afterward 


| assigned the original mortgage and in- 


dorsed the note secured thereby to C and 


| on the same day sold the new mortgage to 


D. It was held that D could not maintain 


an action to cancel the original mortgage. 
Watson v. Wyman, 161 Mass. 96. 29 
B. L. J. 747. 


PLEADING. 
§379. Answer. 


Where a bank credits a check to a de- 
positor’s account, and permits him to draw 
against it, and then upon payment being 
refused by the drawee bank, brings suit 
against the depositor, the bank has the 
burden of showing that it presented the 
check within a reasonable time. Con- 
sequently, if the depositor alleges in his 
answer that due diligence was not used in 
presenting the check, no new issue is raised 
thereby and the bank is not entitled to 
have the allegation made more definite and 


| certain or to a bill of particulars. Knicker- 


bocker Trust Co. v. Miller, 133 N. Y. 
Supp. 989. 29 B. L. J. 423. 


PLEDGE AND COLLATERAL. 


§382. Pledge of warehouse receipt. 


Where a non-negotiable warehouse re- 
ceipt is pledged with a bank for loans and 
the warehouse company delivers the cotton 
represented by the receipts without taking 
up the receipts, the bank cannot recover 
from the warehouse company without 
showing that the company had notice of 
the fact that the receipts had been pledged. 
Stephenville Compress Co. v. First Nation- 
al Bank. Texas, 148 S. W. Rep. 335. 29 


|B. L. J. 757. 


A bank furnished money to pay for 
cotton purchased by a cotton buyer, 
the cotton, when purchased, to be de- 
livered to the public weigher, and the 
tickets issued therefor to be delivered 
to the bank until the time of ship- 
At that time the bill of lading 
with a draft on the consignee was to be 
delivered to the bank in exchange for the 
tickets. It was held that the bank had a 
lien on the cotton, good as between the 
original parties and as against all persons 
having notice, whether the tickets issued 
were technically warehouse receipts or not. 


| Celeste State Ban‘ v. Puckett, Tex., 148 


S. W. Rep. 331. 29 B. L. J. 760. 


§383. Pledged by broker. 


An owner of stock certificates signed a 
blank transfer and a power of attorne 
and delivered them to eaten to be sold. 
The brokers gave them to the defendant 
bank in substitution of collateral. It was 
held that, upon the failure of the brokers, 
the bank was entitled to hold the certif- 
icates. King v. Mellon National Bank 
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PLEDGE AND COLLATERAL (Cont.) 


~ Pa. 22, 75 Atl. Rep. 832. 29 B. L. J. 
77. 

An owne: of stock, standing in the names 
of other parties, but bearing blank assign- 
ments and power to make transfers, 
voluntarily gave it to his brokers, who 
fraudulently pledged it. It was held that 
the purchaser of the stock might hold it as 
against the real owner. Shattuck v. 
American Cement Company, 205 Pa. 197, 
54 Atl. Rep. 785. 29 B. L. J. 76. 


PRESENTMENT FOR PAYMENT. 


See Bonds. 
Certificates of Deposit. 
Collections. 
Protest. 


§392. By whom presentment may be made. 


There may be a binding stipulation to 
the effect that the instrument will be paid 
only when presented by or through a cer- 
tain bank or individual. Commercial 
National Bank v. Gastonia Bank, 118 
N. C. 783, 24 S. E. Rep. 524. 29 B. L. J. 
24. 


§393. To whom presentment may be made. 


Where partners are liable on an instru- 
ment, and no place of payment is specified 
presentment for payment may be made to 
any one of them, even though the firm has 
dissolved before the maturity of the instru- 
ment. Fourth National Bank v. Heu- 
schen, 52 Mo. 207; Mt. Pleasant Branch 
of the State Bank v. McLeran, 26 Iowa 
306. 29 B. L. J. 498. 

Where a note is executed by several per- 
sons, who are not partners, but liable only 
as joint and several promisors, presentment 
must be made to each one of them in order 
to fix the liability of an indorser. Bene- 
dict v. Schmieg, 13 Wash. 476; Blake v. 
McMillen, 33 Iowa 150; Shutts v. Fingar, 
100 N. Y. 539. 29 B. L. J. 499. 


Where the wife of the maker of a note 
informed the person presenting it that her 
husband was out of town, presentment to 
the wife was deemed sufficient. Moodie 
v. Morral, 1 Mill’s Const. Rep. (S. C.) 
367. 29 B. L. J. 497. 


§395. Exhibition 
presentment. 


If the party liable does not demand to 
see the instrument, at the time of its pre- 
sentment, but refuses payment on other 
grounds, the failure to exhibit the instru- 
ment, does not affect the validity of the pre- 
sentment. King v. Crowell, 61 Me. 244; 
Lockwood v. Crawford, 18 Conn. 361; 
Etheridge v. Ladd, 44 Barb. (N. Y.) 69, 
72. 29 B. L. J. 500. 


If, on demand of payment of a note ex- 
hibition thereof is not asked for, and the 
persons of whom demand is made declines 
on other grounds, formal presentment by 
actual exhibition is waived. Waring v. 
Betts, 90 Va. 46. 21 B. L. J. 493; 29 
B. L. J. 500. 


of instrument upon 
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§397. Presentment by mail. 


A demand by mail is not a sufficient 
presentment for payment. Merchants’ 
Nat. Bank v. Bentel, 15 Cal. App. 170, 
113 Pac. Rep. 708. 28 B. L. J. 510; 29 
B. L. J. 502. 

A demand of payment by letter is not 
sufficient presentment to hold an indorser. 
Thorne v. Scovil, 4 N. B. (Can.) 557; 
Halls v. Howell, Harp. L. (S. C.) 426. 29 
B. L. J. 502. 


§398. Presentment by telephone. 


It is not a sufficient presentment of a 
note, payable at the maker’s residence, 
for the cashier of the bank which holds 
the note to call up the maker at his res- 
idence on the day of maturity and demand. 
payment. An indorser cannot be charged 
upon such a presentment. Gilpin v. 
Savage, 201 N. Y. 167, 94 N. E. Rep. 656. 
28 B. L. J. 301; 29 B. L. J. 501. 


§399. Place of Presentment. 


Where the bank, at which a note is pay- 
able, is insolvent the note should be pre- 
sented at the receiver's office. Hutchison 
v. Crutcher, 98 Tenn. 421, 39 S. W. Rep- 
725. 29 B.L. J. 404. 

A note, payable ‘‘at any bank in 
Boston,’’ may not be presented at a trust 
company. Nash v. Brown, 165 Mass. 
384, 43 N. E. Rep. 180. 29 B. L. J. 309. 

A payable ‘‘at any bank in 
may not be presented at the 
office of a private banker. Way v. Butter- 
worth, 108 Mass. 509. 26 B. L. J. 514; 
29 B. L. J. 309. 

If no place of payment is specified and 
no address is given, the drawer or indorser 
may be charged by a presentment at the 
usual place of business or residence of the 

erson to make payment. Bardsley v. 

Vashington Mill Co., 54 Wash. 553, 103 
Pac. Rep. 822. 29 B. L. J. 405. 

If the maker of a note has a known place 
of domicile within the state, the holder 
must, in order to hold an indorser, present 
the note at such place, though he has. 
reason to believe that the maker is absent. 
Glaser v. Rounds, 16 R. I. 235, 14 Atl. 
Rep. 863. 29 B. L. J. 407. 

The fact that the maker or acceptor of 
a negotiable instrument is absent from his. 
place of business or residence does not 
affect the validity of the presentment.. 
Belmont Bank v. Patterson, 17 Ohio 78. 
29 B. L. J. 406. 

Presentment of a note at the residence 
or business place of the maker was not 
excused by the fact that the maker had 
absconded and left the state leaving no 
visible assets behind. Pierce v. Cate, 12 
Cush. (Mass.) 190. 29 B. L. J. 407. 

The note of a corporation may be pre- 
sented at the place where it keeps its 
office although the keeping of its office, 
there was unauthorized by the articles 
of incorporation and the law of the state 
in which it was incorporated. Merrick v. 
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Burlington etc. Co., 11 Iowa 74. 29 B. L. 
. 406. 


Where the instrument specifies no place 
of payment, a presentment on the street 
to the party to make payment would prob- 
ably be insufficient, if the party ~~ 
King v. Holmes, 11 Pa. St. 456. 29 B. L. 

405. 

A presentment of an instrument specify- 
ing no place of payment, to the party to 
make payment at a place other than the 
party’s place of business or residence, for 
instance on the street, would be sufficient 
if the party makes no objection to the 
place of presentment, but refuses to pay on 
other grounds. King v. Crowell, 61 Me. 
244. 29 B. L. J. 405. 

Where a note was made payable at the 


“Union Bank of Memphis,”’ a demand at | 


the Union Bank of Tennessee at Memphis 
was held sufficient, there being no other 
bank at Memphis called or known by the 
Union Bank. Worley v. Waldran, 3 
Sneed, (Tenn.) 548. 29 B.L. J. 308. 


When a note is payable at a bank, it must | 


be presented at the bank; it is not sufficient 


to present it to the cashier or some other | 


officer, at some place outside the bank. 
Peabody Ins. Co. v. Wilson, 29 West Va. 
528, 2 S. E. Rep. 888; Bank of Huntington 
v. Hysell, 22 West Va. 142. 29 B. L. J. 
403. 


If a note is payable at a particular bank, 
and at maturity, the bank at which pay- 
ment is to be made has no place of business, 
another bank having moved into its rooms, 
presentment at such rooms is sufficient. 
Lane v. Bank of W. Tennessee, 9 Heisk., 
(Tenn.) 419; Faulkner v. Faulkner, 73 Mo. 
327. 29 B. L. J. 403. 

When a note is presented at the place 
specified in the note and the maker is 
not there, the holder is under no obligation 
to hunt up the maker and make a personal 
demand of him. Nelson v. Grondahl, 
13 N. D. 363, 100 N. W. Rep. 1093. 29 
B. L. J. 403. 

Where a promissory note was made 
payable at a specified branch office of a 
trust company, presentment at the prin- 
cipal office of the trust company was not 
sufficient to charge anindorser. Iron Clad 
Manufacturing Co. v. Sackin, 129 N. Y. 
6 Div. 555, 114 N. Y. Supp. 42. 29. 
B. L. J. 309. 


Where a note, payable at a bank, is 


shown to have been there presented on the 
day of maturity, it will be presumed that 
the presentment was made during banking 
hours. Such a note need not be left at 
the bank during the entire day of maturity. 
Archuleta v. Johnston, Colo., 127 Pac. 
Rep. 134. 29 B. L. J. 1030. 


Diligence in making presentment. 

The notary, to whom a note payable in 
St. Louis (in 1843) was intrusted, inquired 
of several persons on Main Street as to the 
maker's address. It was held that sufficient 
diligence was used and that an indorser 
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was not discharged by failure to present. 
Shepard v. Citizens’ Insurance Co., 8 Mo. 
272. 29 B. L. J. 667. 

The holder of a note, dated at Belleville, 
Kansas, not knowing where the makers 
lived, sent the note to Belleville, where 
unsuccessful inquiries for the makers were 
made and the note was protested. It was 
held that sufficient diligence was used to 
charge an_ indorser. avis v. Eppler, 
> Kans. 629. 17 B. L. J. 80; 29 B. L. J. 

66 


Where, by reason of the death of the 
maker of a note, presentment to his ad- 
ministrator was required, evidence that 
the holder went to the administrator's 


| office two or three times on the day of 


maturity, and sought him at a railroad 
station where there was reason to believe 
he might be, showed sufficient diligence 
to charge an indorser. Reed v. Spear, 
107 N. Y. App. Div. 144, 94 N. Y. Supp. 
1007. 29 B. L. J. 666. 

The fact that the maker of a note can- 
not be found in the city where the note is 
dated does not excuse presentment, and 
showing that he was sought at that place 
does not show that due diligence in making 
presentment was used. Haber v. Brown, 
101 Cal. 445, 35 Pac. Rep. 1035. 29 B. 
L. J. 668. 

A note dated at Philadelphia, specifying 
no place of payment, was sent to a Phila- 
delphia bank for collection. The notary 
could not recall what he did in the 
miatter, but believed that he followed his 
usual custom of inquiring of the clerks in 
the bank and other persons he knew and 
looking in the directory. It was held 
that this was insufficient to charge an 
indorser. The notary should have made 
inquiry of the holder. Smith v. Fisher, 
24 Pa, 222. 29 B. L. J. 667. 

Where the maker of a note changes his 
place of business prior to the maturity 
of the instrument presentment there is 
not sufficient to charge indorsers; if the 
new place of business, or the maker’s resi- 
dence, is known or, with the exercise of 
reasonable diligence, can be found, present- 
ment must be there made. Reinke v. 
Wright, 93 Wis. 368. 29 B. L. J. 667. 


§400. Time of presentment of checks. 


The defendant gave the plaintiff a check 
on August 4th after bank hours. The 
plaintiff deposited it in his bank on August 
5th and it was presented for payment on 
August 6th, when the payment was refused 
because the State Banking Department 
had taken possession of the drawee bank. 
The check would have been paid if pre- 
sented on August 5th. It was held that 
the check was presented within a reason- 
able time, and the drawer was not dis- 
charged. Zaloom v. Ganim, 129 N. Y. 
Supp. 85, 72 Misc. Rep. (N. Y.) 36. 28 
B. L. J. 657; 29 B. L. J. 215. 

Where a check is not oe until 
six days after its issue, all the parties resid- 
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ing in the same place, the drawer is dis- 
charged by the delay. it appearing that 
the drawee bank failed on the day of 
. presentment. Gordon v. Levine, 194 Mass. 
418, 80 N. E. Rep. 505. 29 B. L. J. 214. 
Where a check is presented within a 
reasonable time after its last negotiation 
the indorser is not discharged, although 
the check was held a month prior to its 
last negotiation. Columbian Banking Co. 
v. Bowen, 134 Wis. 218, 114 N. W. Rep. 
451. 25 B. L. J. 213; 29 B. L. J. 305. 


§401. Time of presentment of demand 
notes. 


A demand note, bearing interest, is a 
continuing security and the indorser re- 
mains liable until demand is actually made. 
Merritt v. Todd, 23 N. Y. 28. 29 B. L. 
J. 123. (The rule in this case has been 
changed by the Negotiable Instruments 
Law under which presentment must be 
made within a reasonable time after issue.) 

In Massachusetts a demand note must 
be presented within sixty days in order to 
charge an indorser. Merritt v. Jackson, 
181 Mass. 69, 62 N. E. Rep. 987. 29 B. 
L. J. 125. 

demand made seven days after the 
date of a demand note was held to be within 
due time. Seaver v. Lincoln, 21 Pick. 
(Mass.) 267. 29 B. L. J. 124. 

Presentment of a demand note bearing 
interest ten months after its date is suffi- 
cient to hold an indorser. Schlesinger v. 
Schultz, 110 N. Y. App. Div. 356, 96 
N. Y. Supp. 383. 23 B. L. J. 289; 29 
B. L. J. 124. 

Where no demand was made upon a 
demand note for a period of eight months 
it was held that the demand was not made 
in time to hold the indorser. Field v. 
Nickerson, 13 Mass. 131. 29 B. L. J. 124. 

Where all the parties to a demand note 
lived in the same city, a failure to demand 
payment for two and a half years was held 
to release the indorsers. Home Savings 
Bank v. Hosie, 119 Mich. 116, 77 N. W. 
Rep. 625. 29 B. L. J. 124. 

The holder of a note payable on demand 
with interest waited over three years and 
a half before presenting it for payment. 
It was held that the indorser was released 
because the note had not been presented 
within a reasonable time after its issue. 
Commercial Nat. Bank v. Zimmerman, 
185 N. Y. 210, 77 N. E. Rep. 1020. 23 B. 
L. J. 539; 29 B. L. J. 123. 


§403. Time of day when presentment may 
be made. 

The maker of a note payable at a bank 
has the entire banking day in which to pay. 
Presentment and protest before the close 
of banking hours is premature. German 
American Bank v. Milliman, 31 Misc. Rep. 
(N. Y.) 87. 29 B. L. J. 23, 121. 

A presentment for payment made at the 
house of the maker, who lived ten miles 
from Boston, at nine o’clock in the evening, 
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at which time the maker had retired, was 
held sufficient to hold an indorser. Farns- 
worth v. Allen, 70 Mass. 453. 29 B. L. 
. 26. 

J A note payable at a bank, was not pre- 
sented during banking hours, but an hour 
after, when the holder was admitted to the 
bank. The court held that the demand 
was sufficient to hold an indorser. Salt 
Springs National Bank v. Burton, 58 N. Y. 
430. 29 B. L. J. 122. 

Where a presentment was made to’a 
bank in Chicago between three and six 
o'clock, and the business hours of banks 
there continued after the closing of clear- 
ing house transactions so as to enable 
banks holding paper for collection to pre- 
sent such as had bee refused recognition 
in the clearings, the presentment was held 
made at a reasonable hour. Columbian 
Banking Co. v. Bowen, 134 Wis. 218, 114 
N. W. Rep. 451. 29 B. L. J. 26. 

A presentment for payment, made a few 
minutes before midnight, was held not 
sufficient to charge the indorser, because 
the presentment was not made at a reason- 
able hour. Dana v. Sawyer, 22 Me. 244. 
18 B. L. J. 483; 29 B. L. J. 26. 


§404. Effect of delay in presentment of 
checks. 


Delay in presenting a check does dis- 
charge the drawer unless the drawer has 
suffered a loss by reason of the delay. 
Moskowitz v. Deutsch, 46 Misc. Rep. 
(N. Y.) 603, 92 N. Y. Supp. 721. 29 B. 
L 304 


The drawer of a check is discharged by 
the failure of the holder to present it within 
a reasonable time after its issue to the 
extent of the loss caused thereby. Rosen- 
baum v. Hazard, Pa., 82 Atl. Rep. 62. 
29 B. L. J. 325. 


§406. When presentment is excused. 


The drawer of a draft is liable without 
proof of presentment and notice of dis- 
honor, where he has no reasonable ground 
to believe that the draft will be honored. 
Kimball & Mitchell v. Bryan, 56 Ia. 632. 
29 B. L. J. 575. 

B gave A authority to draw checks 
against his, B’s account. A was sued on 
three checks, each of which was for an 
amount greater than B’s deposit. A had 
no authority to over draw the account. It 
was held that presentment was not neces- 
sary to charge A with liability. Beaure- 
gard v. Knowlton, 156 Mass. 395. 23 B. 
L. J. 690; 29 B. L. J. 575. 

Where the drawer has withdrawn his 
deposit against which the check was drawn, 
a failure to present for payment will be 
excused. Emery v. Holsen, 63 Me. 32. 


29 B. L. J. 574. 

Where a man draws his check on a bank 
to pay a debt, having no funds to his 
credit, or where, having funds at the time, 
he withdraws them before the check is 
presented for payment, he will be liable 
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to the holder of the check though the latter 
cannot show that he made a demand of 
payment. Fletcher v. Pierson, 69 Ind. 
281. 23 B. L. J. 690; 29 B. L. J. 574. 

‘Where the president and secretary of a 

corporation executed a note in the name of 
~ the corporation and indorsed it personally 
it was held that presentment was necessary 
to charge them as indorsers. The case 
is not within the rule that presentment 
is not necessary to charge an indorser 
where the instrument is made or accepted 
for his accommodation and he has no reason 
to expect the instrument will be paid. 
McDonald v. Luckenbach, 170 Fed. Rep. 
434. 26 B.L. J. 752. 29 B. L. J. 576. 

Want of funds in the hands of the drawee 
is no excuse for failure to present a draft, 
if the drawer has a reasonable expectation 
that the draft will be accepted and paid. 
Knickerbocker Life Insurance Co. v. 
Pendleton, 112 U. S. 708, 28 L. Ed. 866. 
29 B. L. J. 574. 


§407. When delay 
excused. 


A draft payable in Philadelphia on June 
2nd was mailed in New York on June Ist 
in time for the afternoon mail. Through 
a mistake of the mail clerk the Philadelphia 
mail was carried through to Washington, 
and the draft was presented on June 4th. 
It was held that the circumstances excused 
the delay. Windham Bank v. Norton, 
22 Conn. 213. 29 B. L. J. 577. 

The holder of a note forwarded it by 
mail in ample time, but before the letter 
was delivered the bank, to which it was sent 
had failed. The postmaster returned the 
letter to the sender with the notation 
“bank failed.”” The holder immediately 
sent it on to another agent and it was pre- 
sented several days after maturity. It was 
held that the circumstances excused the 
delay and the indorsers were liable. Pier 
Heinrichshoffen, 67 Mo. 163. 29 B. L. 

. 578. 


§408. Waiver of presentment. 


The mere insolvency of the maker does 

not dispense with the necessity of present- 
ment. Moore v. Alexander, 63 N. Y. 
App. Div. 100, 71 N. Y. Supp. 420. 29 
i. 
As between the holder of negotiable 
paper and prior parties thereto, the in- 
solvency or bankruptcy of the maker or 
acceptor wiil consitute no excuse for want 
of demand. Bassenhorst v. Wilby, 45 
Ohio 333. 29 B. L. J. 743. 

Where the indorser of a note, who was 
the president of the corporation which 
made the note, participated in a bank- 
ruptcy proceeding instituted by the cor- 
poration, it was held that he thereby 
waived presentment. J. W. 
Co. v. Curren, 129 N. Y. App. Div. 90. 
29 B. L. J. 744. 

A partner, indorsing a note made by 
his firm, who consults with the holder of 


in presentment is 
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the note with regard to the making of an 
assignment by the firm, thereby waives 
presentment for payment. In re Swiit, 
106 Fed. Rep. 65. 29 B. L. J. 744. 

Where the indorsers of a note, made by 
a corporation, who are directors of the 
corporation, knowing that the corporation 
has no funds, assure the holder that the 
note will be paid at maturity, they thereby 
waive presentment for payment. Bes- 
senger v. Wenzel, Mich., 125 N. W. Rep. 
750. 27 B.L. J. 695. ; 

Within four months after the execution 
of a demand note, the payee informed the 
indorser that the maker was indebted to 
him, and the indorser said that he would 
see the maker that, if the latter did not 
make good, he would “ go and shut him 
up;’’ held not sufficient to relieve the payee 
from demanding payment in order to hold 
the indorser. Congress Brewing Co. v. 
Habenicht, 83 N. Y. App. Div. 141. 82 
N. Y. Supp. 481 

Where a member of a firm indorsiog a 
note stated that the firm would look after 
the collection and be responsible for the 
principal and interest, it was held that 
resentment was waived. Bessenger v. 
Wenzel, Mich., 125 N. W. Rep. 750. 29 
B. L. J. 670. 


Where an indorser, a short time before 
maturity, promised that if the note were 
allowed to run he would pay it when called 
for, it was held that the indorser thereby 
waived presentment. Hale v. Danforth, 
46 Wis. 554. 29 B. L. J. 743. 


An indorser may, by his conduct, im- 
pen waive presentment. Baumeister v. 
j — Fla., 42 So. Rep. 886. 29 B. L. 

. 670. 


Evidence that anindorser received prop- 
erty from the maker under an agreement 
to take care of the note, or that, after 
maturity he admitted responsibility which 
was shared with others does not establish 
waiver. Jordan v. Reed, N. J., 71 Atl. 
Rep. 280. 29 B. L. J. 669. 


Presentment may be waived by words 
to that effect written above the indorser’s 
signature. Annville Nat. Bank v. Ketter- 
ing, 106 Pa. 531. 29 B. L. J. 669. 


A waiver of “ all notice of presentment, 
dishonor and protest,’’ does not waive 
pomeentmenh for payment. Howard v. 

mpire State Sugar Co., 105 N. Y. App. 
Div. 21. 29 B. L. J. 669. 


Where a bill of exchange was marked 
“protest and notice waived,’’ an indorseJ 
was held not discharged by a failure to 
make presentment for payment. Baker 
v. Scott, 29 Kans. 136. 29 B. L. J. 669. 


The words “ protest and notice of pro- 
test waived,’ written on the back of a 
promissory note, over the signature of an 
indorser, operate to waive all steps neces- 
sary to bind on indorser, including _pre- 
sentment and demand. Bank of Mont- 
pelier v. Montpelier Lumber Co., 16 
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Idaho 730, 102 Pac. Rep. 685. 29 B. L. 
J. 669. 

Presentment may be waived after the 
time for presenting has passed, but the 
indorser must act with full knowledge of 
the facts releasing him. State Bank of 
St. Johns v. McCabe, 135 Mich. 479. 29 
B. L. J. 744. 

The indorser of a demand note signed 
a waiver of ‘‘ demand, notice and protest " 
on the back of the note more than four 
arg after the date of the note. It was 

eld that he thereby waived presentment, 
although he did not realize that at the 
time of the waiver, he had been freed from 
liability by the failure to present within a 
reasonable time. Toole v. Crafts, 193 
Mass. 110. 29 B. L. J. 745. 


PROTEST. 
Protest of coupons. 

It is unnecessary that formal present- 
ment and protest of a coupon payable on 
a day certain should be made before suit 
can be maintained against the maker, and 
this is so even though the coupon is in 
the form of an order or draft. Williams- 

ort Gas Co. v. Pinkerton, 95 Pa. St. 62; 

ashville v. First National Bank, 1 
Baxt. (Tenn.) 402. 29 B. L. J. 787. 

It is no defense to the foreclosure of a 
mortgage securing a note having interest 
coupons attached, that the coupons were 
not presented at the bank where they were 
made payable, when they were presented 
at the defendant’s residence in the same 
manner as a prior coupon which had been 
paid by him without question, and he had 
no funds to meet them at the bank. 
Tatum v. Ray, 69 Fed. Rep. 682. 29 
B. L. J. 787. 


SAVINGS BANKS. 


§424. Savings bank held not liable where 
deposit paid to party not entitled. 

The plaintiff’s book was stolen and the 
deposit paid to the thief, after the clerk 
had made a comparison of signatures. It 
did not appear that the clerk did anything 
further to identify the person to whom the 
money was paid, but it was held that the 
bank was free from negligence and, con- 
sequently not liable. Dinini v. Merchants’ 
& Mechanics’ Savings Bank, Conn., 82 
Atl. Rep. 580. 29 B. L. J. 429. 


§426. Right of savings bank to require 
indemnity before paying on lost or 
stolen pass book. 

Where a savings bank pass book is lost, 
the administrator of the depositor may 
recover the amount upon giving reason- 
able proof of ownership, and cannot be 
compelled to give a bond of indemnity, 
even though a by-law of the bank and a 
statute both provide that no payment 
shall be made without the production of 
the pass book. Mierke v. Jefferson County 
oye gem 134 N. Y. Supp. 44. 29 B. L. 
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SEALS. 


§427. Notes under seal. 

A promissory note, in the body of which 
there is no recital indicating that it is to 
be a sealed instrument, does not, under the 
statute of Georgia, become a sealed instru- 
ment because there is placed after the 
maker's signature a scroll, or the letters 
‘“(L.S),”" or any device of similar import; 
nor because underneath the body of the 
note are written or printed the words, 
‘* Signed, sealed and delivered in presence 
of,” followed by the name of a subscribing 
witness. Waterman v. Barclay, Ga., 72 
S. E. Rep. 716. 29 B. L. J. 143. 


SPENDTHRIFT NOTE. 


§435. Spendthrift note. 


Under an Illinois statute a note and 
mortgage, executed by a drunkard and 
spendthrift, after the institution of pro- 
ceedings for a conservator, the payee and 
mortagee having knowledge thereof, are 
voidable. Sheldon v. Eakle, Ill., 96 N. E. 
Rep. 246. 29 B. L. J. 42. 


STATUTE OF LIMITATIONS. 


§438. Statute runs from demand on cer- 
tificate of deposit. 


The statute does not begin to run against 
a certificate of deposit “‘ payable on return 
of this certificate,”’ until demand is made. 
McGough v. Jamison, 107 Pa. St. 336. 
29 B. L. J. 974. 


§439. Action on demand note. 


A promissory note payable on demand, 
with or without interest, is due immed- 
iately and the statute of limitations runs 
in favor of the maker from the date of 
the delivery. Jn re Hartranft, 153 Pa. 
St. 530, 26 Atl. Rep. 104; Milne’s Appeal, 
99 Pa. St. 483. 29 B. L. J. 974. 


STOCK AND STOCKHOLDERS. 
See Guaranty. 
§447. Negotiability of shares of stock. 

A certificate of stock, is not negotiable 
either in form or in character; and like 
every non-negotiable paper, whoever takes 
it does so subject to its equities and bur- 
dens. Hammond v. Hastings, 134 U. S. 
401, 33 Le Ed. 960. 29 B. L. J. 76. 


Stolen stock certificates. 


A stock-broker who receives stock from 
one who has stolen it, sells the stock and 
pays over the proceeds, is liable to the real 
owner for the value of the stock, although 
he acted in good faith, without notice, and 
in reliance upon the thief’s representations 
of ownership. The certificate in this case 
was indorsed in blank. Swinv.Wilson, Cal., 
13 L. R. A. 605. 29 B. L. J. 623. 

A certificate of stoCk was issued to A, and 
by him indorsed and sold to B. The cer- 
tificate was stolen from B and purchased 
from the thief by C. It was held that B 
could compel the corporation to issue a 
new certificate, or he could have judgment 
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against C for the value of the stock. The 
certificate was not negotiable and C got no 
title. Barstow v. Savage Mining Co., 64 
Cal. 388, 1 Pac. Rep. 349. 29 B. L. J. 623. 


§448. Increase and reduction of stock. 


The amount of the capital stock cannot 
be lawfully altered by the action of the 
board of directors. Such action must be 
authorized by the stockholders at a 
corporate meeting. McNulta v. Corn 
Belt Bank, a Ill. 427, 45 N. E. Rep. 954. 
29 B. L. J. 446. 

Where the stock is increased each 
holder of the original stock in the bank 
has a right for such a proportion of the 
new stock, as the number of shares owned 
by him bears to the whole number of 
shares before the increase. Gray v. 
Portland Bank, 3 Mass. 364; Stokes v. 
Continental Trust Co., 186 N. Y. 285; 
Bank of Montgomery v. Reese, 26 Pa. 
St. 143: 29 B. L. J. 447. 


Right of preferred stockholder in new 
issue of common stock. 


A corporation having unissued common 
stock may offer the same to the common- 
stockholders at par, to the exclusion of the 
_preferred stockholders. Russell v. Ameri- 
can Gas & Electric Company, 136 N. Y. 
Supp. 602. 29 B. L. J. 847. 


§450. Stock subscriptions. 


Partners, when acting within the scope 
of the partnership business, may bind the 
firms, of which they are members as 
subscribers. When a partner subscribes 
for bank stock in the name of his firm, 
without authority, he may be held per- 
sonally liable. Rehbein v. Rahr, 109 Wis. 
136, 85 N. W. Rep. 315. 29 B. L. J. 166. 

It is no defense for a subscriber to the 
stock of a bank to say that under a con- 
tract made with the president, at the time 
of his subscription it was agreed that he 
might return the stock. Atwater v. Strom- 
berg, 75 Minn. 277, 77 N. W. Rep. 963. 29 
B. L. J. 168. 

A subscriber to the capital stock of a 
bank cannot avoid payment for the stock 
on the ground that the bank was not 
organized in conformity with the articles 
of subscription. Petrie v. Coulter, 10 
Okla. 257, 61 Pac. Rep. 1058. 29 B. L. 
9. 


“A subscriber cannot avoid liability by 
showing that bank was fraudulently 
organized and that it was understood that 
he was to be merely a nominal subscriber. 
Litchfield Bank v. Church, 29 Conn. 137. 
29 B. L. J. 170. 

Stockholders in a bank though induced 
to subscribe by fraud cannot rescind their 
subscriptions upon the insolvency of the 
bank. Burleson v. Davis, Texas, 141 S. W. 
Rep. 559. 29 B. L. J. 134. 


§461. Transfer of stock. 


The fact that stock is transferred to 
one whom the issuing bank regards as a 
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business rival will not justify the bank in 
refusing to transfer the stock on its books. 
Madison Bank v. Price, Kan., 100 Pac. 
Rep. 280. 29 B. L. J. 262. 

x provision in the by-laws of a bank 
that “shares shall be transferable by 
indorsement in writing by the holder in 
the presence of the cashier and two other 
witnesses,’’ requires that the cashier and 
two other witnesses shall in writing attest 
the signature of the holder in order to 
render the transfer valid. Dane v. Young, 
61 Maine 160. 29 B. L. J. 264. 

A by-law was held valid which provided 
that no stockholder should sell or dispose 
of his stock without giving the board of 
directors thirty days notice in writing 
and offering the stock to the board at 
the same terms offered b 
purchaser. Barrett v. 
476. 29 B. L. J. 265. 

A by-law prohibiting a transfer to one 
not already a stockholder without first 
offering the stock to the board of directors 
of the bank which issued it, at the price 
which the prospective purchaser was 
willing to give was held invalid. Brinker- 
hoff-Farris Trust & Savings Co. v. Home 
Lumber Co., 118 Mo. 447. 29 B. L. J. 266. 

A by-law prohibiting the transfer of 
stock without the consent of all the stock- 
holders is void as against public policy. 
Matter of Klaus, 67 Wis. 401. 21 B. L 
133; 29 B. L. J. 266. 

An agreement among stockholders not 
to dispose of their stock for six months 
is void as against public policy. Williams 
v. Montgomery, 68 Hun. (N. Y.) 416. 
29 B. L. J. 265. 


§452. Right of bank to purchase its own 
shares. 

Under the statutes of Georgia a bank 
may not purchase its own shares. Fitz- 
patrick v. McGregor, Ga., 65 S. E. Rep. 
859. 26 B. L. J. 897; 29 B. L. J. 451. 

A bank cannot purchase its own stock, 
except in some few cases for the purpose 
of securing some previously existing debt. 
Corn v. Skillern, 75 Ark. 148, 87 S. W. 
Rep. 142. 29 B. L. J. 452. 


§454. Stockholder’s right to sue on behalf 
of corporation. . 


The fact that a person owns stock in a 
corporation does not entitle him to bring 
actions,in its name whenever he happens to 
think such a course expedient. Nor does 
the fact that one has become the sole 
owner of all the stock of a private corpora- 
tion entitle him to maintain an action in 
his own name in a case where the corpora- 
tion is the real party in interest. Randall 
v. Dudley, 111 Mich. 437, 69 N. W. Rep. 
729. 29 B. L. J. 614. 

Whether or not a corporation shall 


the prospective 
ing, 181 Mass. 


_redeem its property from mortgages and, 


by so doing, practically abandon its 
business and ane its property 
to the payment of its debts, is a question 
for the corporation, acting in good faith 
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to decide; and a stockholder may not 
maintain an action to redeem the property. 
Lefi v. Nachod, 64 Misc. Rep. (N. Y.) 497. 
29 B. L. J. 616. 

It must appear, before a stockholder can 
institute an action on behalf of the cor- 
poration, that the corporation itself has 
refused to commence suit, thus, a stock- 
holder has no right to commence an action 
for conversion of property belonging to 
the corporation, where it appears that 
the corporation itself has in due season 
tresorted to what it regards as an appro- 
ae legal remedy. Steel Lumber Co. v. 

aurens Co., 98 Ga. 329, 24 S. E. 755. 
29 B. L. J. 617. 

It has been held that a purchase made by 
a corporation will not be set aside because 
of the fact that one of the directors was 
shown to have been interested in a pur- 
chase, where it resulted in no detriment to 
the complaining stockholder. Hill v. 
Nisbet, 100 Ind. 341. 29 B. L. J. 617. 

Where a contract with a corporation was 
fulfilled to the satisfaction of the directors 
and it appeared that the work was benefi- 
cial to the corporation and done on favor- 
able terms it was held that equity would 
not enjoin the payment of the stipulated 
compensation on the allegation of one of 
the stockholders that there was a secret 
agreement between one of the directors 
and the contractor to divide profits. 
Havens v. Hoyt, 6 Jones Eq. (N. C.) 115. 
29 B. L. J. 617. 

A stockholder cannot sue for the 
recovery of his proportionate share of 
money alleged to have been fraudulently 
abstracted by the officers in salaries from 
the company’s treasury, as he is entitled 
to do no more than compel its restoration 
to the treasury of the company. Rafferty 
v. Donnelly, 187 Pa. 423, 47 Atl. Rep. 202. 
29 B. L. J. 618. 


In a case where the act complained of was 
not beyond the powers of the corporation 
and a case was not clearly made out, the 
court refused to interfere at the instance 
of one who held but 100 shares out of a 


total capital stock of 350,000 shares. 
Greuen v. Schaeffer, 7 Mo. App. 587. 29 
B. L. J. 618. 


The fact that one person owns all of 
the stock of a corporation does not entitle 
him to bring an action in his own name to 
recover property belonging to the corpora- 
tion. Button v. Hoffman, Wis., 20 N. W. 
Rep. 667. 29 B. L. J. 614. ° 


A court of equity will not interfere 
with a proposed merger of two trust com- 
panies, authorized by a large majority 
the stockholders in good faith, merely 
because the minority believe the agreement 
to be unfair. Colby v. Equitable Trust 
Company, 64 Misc. Rep. (N. Y.) 497. 
29 B. L. J. 616. 


The refusal of a corporation to commence 
a suit at the instance of a stockholder 
will not authorize the stockholder to sue 
in the name of the corporation, where 
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the action of the corporation is based on 
sound judgment. Wallace v. Lincoln 
Savings Bank, 89 Tenn. 630, 15 S. W. 
map. 448. 29 B. L. J. 615. 

stockholder may bring an action in 
behalf of the corporation for the benefit of 
himself and all other stockholders to set 
aside fraudulent transaction even though 
the act complained of occurred before the 
stockholder acquired his stock. Pollitz 
v. Gould, 202 N. Y.11. 29 B.L. J. 618. 


Stockholder’s right to defend on behalf 
of corporation. 


A stockholder may defend an action 
brought against the corporation where the 
directors and officers are wilfully or 
fraudulently neglectful of the affairs of 
the corporation. Fitzwater v. National 
Bank of Seneca, Kans., 61 Pac. Rep. 684. 
29 B. L. J. 619. 


§4658. Bank’s statutory lien on its stock 
for stockholder’s indebtedness. 


Under the New York Stock Corporation 
Law and Banking Law, a bank may 
refuse to transfer stock upon its books 
where the holder of record is indebted to 
the bank, and where a notice to that effect 
is printed upon the certificate. Strahmann 
v. Yorkville Bank, 132 N. Y. Supp. 130. 
29 B. L. J. 225, 352, 357. 

Under the New York Statute a bank 
cannot refuse to consent to a transfer of 
stock until the stockholder’s indebtedness 
to the bank is paid, where no reference 
to the statute is written or printed upon 
the certificate. Union Bank v. United 
States Exchange Bank, 143 N. Y. App. 
Div. 128, 127 N. Y. Supp. 661. 29 B. L. 
J. 352. 

Where a bank is given a lien upon its 
stock by statute, the lien is subject to the 
rights of a pledgee of the stock where the 
bank had notice of the pledge before the 
stockholder became indebted to it. Curtice 
v. Crawford County Bank, 118 Fed. Rep. 
390. 29 B. L. J. 354. 

When a bank has a lien upon its stock 
by virtue of a statute the lien may be 
enforced against a purchaser of the stock 
although he never had actual notice of 
the lien. Citizens’ Bank v. Kalamazoo 
Bank, 111 Mich. 313; Bohmer v. City 
Bank, 77 Va. 445; Hammond v. Hastings, 
134 U. S. 401. 29 B. L. J. 351. 

Under Kansas statutes a bank may 
refuse to transfer stock where registered 
holder is indebted to the bank, although 

arty demanding transfer acquired stock 
rom registered holder before debt was 
incurred. Faulkner v. Bank of Topeka, 77 
Kansas 385, 94 Pac. Rep. 153. 25 B. L. 
J. 484; 29 B. L. J. 353. 

A statute, to the effect that the stock 
of a corporation is transferable only on the 
books of the corporation, affects the 
tights to dividends only, and does not 
give a bank a lien on shares of its stock, 
prior to that of a pledgee of the stock 
though there is no transfer on the books of 
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the bank. First State Bank v. First 
National Bank, Texas, 145 S. W. Rep. 691. 
29 B. L. J. 528. 


§459. Lien created by by-law or charter. 


The pledgee of bank stock without 
notice of the bank’s lien takes it free from 
such lien. Lyman v. State Bank of 
Randolph, 81 N. Y. App. Div. 367, Aff’d., 
. Y. 577. 20 B. L. J. 377; 29 B. L. 

. 350. 

A bank by-law that no transfer of stock 
of the bank should be made while the 
holder is indebted to the bank, to the 
prejudice of the lien held by the bank to 
secure the debt, is invalid where a statute 
provides that no bank shall take as 
security for any loan or discount a lien 
upon any part of its capital stock. Cory- 
don Deposit Bank v. McClure, 141 Ky. 
481, 133 S. W. Rep. 201. 28 B. L. J. 226; 
29 B. L. J. 356. 

A stockholder in the defendant bank, 
organized under the general banking act 
of Pennsylvania of 1876, pledged his 
steck for a loan on March 27, 1900. He 
defaulted and the stock was sold and came 
into the possession of the plaintiff bank. 
On April 2, 1900, the stockholder made a 
promissory note to the defendant bank, 
which he defaulted. It was held that the 
defendant bank had no lien on the stock 
and that the plaintiff was entitled to have 
it transferred to its name. Bank of 
Millvale v. Ohio Valley Bank, Pa., 82 
Atl, Rep. 1115. 29 B. L. J. 596. 


§460. Lien of national bank on its stock. 

A national bank by-law, creating a 
lien upon its shares of stock for indebted- 
ness of stockholders to it was held unau- 
thorized by the national banklaw. Buffalo 
German Insurance Company v. Third 
National Bank, 162 N. Y. 163, 56 N. E. 
Rep. 521. 17 B. L. J. 257; 29 B. L. J. 357. 


$461. Lien enforced for benefit of bank 
only. 

A bank may not notify one, who holds 
the notes of one of its stockholders, to 
discount his notes with the bank in order 
to take advantage of the bank’s lien. The 
lien will not avail in such a case. Bank of 
Kentucky v. Bonnie Bros., 102 Ky. 343. 
43 S. W. Rep. 407. 29 B. L. J. 353. 


§463. Waiver of lien. 


Where the purchaser of stock in a bank, 
not knowing of any debt owing from the 
vendor of the stock, writes to the bank for 
information on the point, and the cashier 
replies that the vendor owes the bank no 
money, the bank waives the lien which it is 
given by statute. Oakland County Sav- 
ings Bank v. State Bank, 113 Mich. 284, 
71 N. W. Rep. 453. 29 B. L. J. 355. 


§464. Statutory liability in general of 
stockholders to creditors. 


stockholder cannot escape the 
statutory liability on the ground that his 
subscription to the stock was obtained by 
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fraud. Lantry v. Wallace, 97 Fed. Rep. 
65. 29 B.L. J. 702. 

The fact that stock is transferred to a 

erson merely for the purpose of enabling 
a to act as an officer of the corporation 
issuing the stock, does not relieve him 
from the liability of a stockholder, even 
though the stock is in the holder's name as 
trustee. Wolf v. St. Louis etc. Water 
Co., 15 Cal. 319. 29 B. L. J. 702. 

Where name of an individual appears on 
stock book of a corporation as a stock- 


‘holder, prima facie presumption is that 


he is owner of the stock, in a case where 
there is nothing to rebut that presumption. 
Turnbull v. Payson, 95 U. S. 420. 29 
B. L. J. 701. 

A person whose name appears on the 
books of a corporation as one of its stock- 
holders will not be permitted to show 
that he is merely a trustee or agent of the 
real owner. By subscribing in his own 
name he subjects himself to personal 
liability. Kerr v. Urie, 86 Md. 72, 37 
Atl. Rep. 789. 29 B. L. J. 705. 

Where a married woman is incapable 
under a statute of making a contract 
binding her or charging her separate 
estate, the husband, if he subscribes for 
stock of a corporation in her name, is 
subject to the statutory liability imposed 
upon stockholders. National Commercial 
Bank v. McDonnell, 92 Ala. 387, 9 So. 
Rep. 149. 29 B. L. J. 704. 

Where a man purchased stock in a bank, 
and had a certificate issued in his wife’s 
name, intending the stock asa gift to her, 
but she never accepted the gift, it was held 
that the husband was liable as a stock- 
holder. Hunt v. Reardon, 93 Minn. 375, 
101 N. W. Rep. 606. 29 B. L. J. 705. 

Persons holding certificates of deposit are 
depositors in the bank by which they are 
issued within the meaning of the Constitu- 
tion of South Carolina, art. 9, sec. 18, 
making stockholders of banks liable to 
depositors in a sum equal to the face value 
of the stock. Wilkes & Co. v. Arthur, 
74 S. E. Rep. 361. 29 B. L. J. 591. 

Where the statute does not distinguish 
between preferred and common stock, 
the owner of preferred stock is liable in 
the same manner as the holder of common 
stock. American Steel etc. Co. v. Eddy, 
138 Mich. 403, 101 N. W. Rep. 578. 29 
B. L. J. 702. 


The mere entry of a person’s name in 
the stockbook of a bank as a shareholder, 
without proof of knowledge or assent on 
his part, is not sufficient to establish 
that he is a stockholder and so charge his 
estate after his death with a statuto 


liability. Foote v. Anderson, 123 Fed. 
Rep. 659. 29 B. L. J. 701. 


Stockholders’ liability to refund dividends. 


A stockholder in a bank receiving 
dividends cannot rescind the purchase 
after the insolvency of the bank and thus 
escape being required to return the divi- 
dends, either on the ground of fraud, or 
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that he lived at a great distance from the 
bank, which rendered it inconvenient to 
ascertain the bank’s condition. Little v. 
Owensboro Savings Bank, Ky., 150 S. W. 
Rep. 334. 29 B. L. J. 1033. 


§465. Liability of pledgee as stockholder. 


Where a pledgee of stock has a certif- 
icate issued in his name, and fails to have 
it retransferred after the debt is paid, he 
may be held liable as a stockholder. Bow- 
den v. Farmers’ etc. Bank, 1 Hughes 
(U. S.) 307. 29 B. L. J. 781. 

Where a national bank stockholder 
transfers his shares and the transfer appears 
on the books of the bank in such a way as 
to imply that the pledgee is the real owner, 
he is subject to the statutory liability of 
stockholders. Pauly v. Trust Company, 
165 U. S. 606, 41 L. Ed. 844. 29 B. L. J. 
780; National Commercial Bank v. Mc 
Donnell, 92 Ala. 387, 9 So. Rep. 149. 29 
B. L. J. 780. 

Persons who appear on the books of a 
bank to be stockholders may be held sub- 
ject to the stockholders’ liability, although 
they are merely pledgees of the stock. 
Hurlburt v. Arthur, 140 Cal. 143, 73 Pac. 
Rep. 734; Flynn v. American Banking 
Trust Co., 104 Me. 141, 69 Atl. Rep. 771. 
29 B. L. J. 781. 

A pledgee of stock who takes a certificate 
in his own name, with nothing to show that 
he is ey a pledgee, is liable as a stock- 
holder, although a statute provides that 
persons holding stock as collateral shall 
not be subject to liability. Adams v. 
Clark, 36 Col. 65, 85 Pac. Rep. 462. 29 
B. L. J. 784. 

The pledgee of national bank stock is 
not chargeable with liability imposed 
upon stockholders by statute unless he 
either becomes the owner of the shares in 
fact, or holds himself out as owner. 
Germania Nat. Bank v. Case 99 U. S. 628, 
25 L. Ed. 448. 29 B. L. J. 781. 

Where the pledgee of national bank stock 
does not permit his name to appear on the 
books of the bank as a stockholder he is 
not subject to the statutory liability of 
stockholders. Tourtelot v. Stolteben, 101 
Fed. Rep. 362. 29 B. L. J. 782. 

If the stock is not transferred to the 
pledgee on the books of the bank, or if the 
transfer shows that he is a pledgee, he is 
free from liability to the stockholders. 
Wells v. Larrabee, 36 Fed. Rep. 866. 29 
B. L. J. 781. 


§467. Liability of married woman as stock- 
holder. 

Where a married woman is capable of 
becoming a stockholder she becomes sub- 
ject to the statutory liability and she 
cannot oe as on the ground that she is 
incapable of contracting. Dreisbach v. 
Price, 133 Pa. St. 560. 29 B. L. J. 703. 

In North Carolina a married woman is 
subject to a statutory stockholders’ liabil- 
ity, notwithstanding a statute prohibiting 
married women from making contracts 
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affecting their property, except for neces- 
sary expenses. Smathers v. Western 
Carolina Bank, 155 N. C. 283, 71 S. E. 
Rep. 345. 29 B. L. J. 703. 

A married woman, capable of owning 
stock, is subject to the statutory liabilit 
on stock in a national bank, left her by will. 
Christopher v. Norvell, 201 U. S. 216, 50 
L. Ed. 732. 29 B. L. J. 703. 


STOPPING PAYMENT. 
See Certificates of Deposit. 


§472. Duties and liabilities of banks. 

A bank is liable for a failure through 
oversight to execute an order to stop pay- 
ment, though a clause in the pass book pro- 
vides that the bank shall not be liable 
in such a case. Elder v. Franklin Nat. 
Bank, 25 Misc. Rep. (N. Y.) 716, 55 N. Y. 
a 576. 18 B. L. J. 386; 29 B. L. J. 
180. 


SUNDAYS AND HOLIDAYS. 


§473. Sundays and holidays. 


Under the statutes of most jurisdictions 
a promissory note executed on Sunday is 
void as between the parties. Hill v. 
Sherwood, 3 Wis. 343. 29 B. L. J. 362. 

A note executed on Sunday by a person 
in jail, in payment for an attorney’s services 
is valid and collectable. Few v. Gunter, 
Ga. 72 S. E. Rep. 720. 29 B. L. J. 48. 

A note made and delivered on Sunday 
is void. But if the maker, in such a case 
dates the note as of a secular day, he is 
estopped, as against an innocent purchaser 
for value, from setting up the defense that 
the note was void because made and 
delivered on Sunday. Moseley v. Selma 
National Bank, Ala., 57 So. Rep. 91. 29 
B. L. J. 319. 


SURETIES. 


§475. Release of surety. 


One who signs a note “as principal 
jointly and severally,’’ with a debtor is a 
surety, and not an accommodation in- 
dorser. The extension of the debt is suf- 
ficient consideration for the surety’s sig- 
nature. The surety is not entitled to 
notice of the principal’s default or insolv- 
ency, and is not released by delay in 
bringing suit. Linton v. Chestnutt-Gib- 
bons Grocer Co., Okla., 118 Pac. Rep. 385. 
29 B. L. J. 144. 


TAXATION. 


§481. Taxation of private bankers. 


A license tax of $800 on private bankers 
of a certain class in the city of: Richmond, 
Va., is valid and constitutional. Bradley 
v. City of Richmond, 110 Va. 521, 66 S. 
E. Rep. 872. 27 B. L. J. 236; 29 B. L. J. 
61. 


§488. Valuation for purposes of taxation. 


The rule that the true value of national 
bank shares for taxation is, under ordinary 
and normal conditions, their exchangeable 
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TAXATION (Continued). 


value in the market, is a working rule, and 
not an invariable test of true value under 
any and all circumstances. Mayor v. 
Tunis, N. J., 81 Atl. Rep. 722. 29 B. L. 
J. 132. 
TRANSFER WITHOUT INDORSE- 
MENT. 


§490. Instruments transferable by de- 
livery. 

A note payable to the order of A or 
bearer may be transferred without indorse- 
ment. Phoenix Nat. Bank v. Saucier, 
Miss., 59 So. Rep. 91. 29 B. L. J. 767. 

A note payable to order may be trans- 
ferred by delivery without indorsement so 
as to vest the transferee with complete title. 
Bank of Bromfield v. McKinlay, Colo., 
125 Pac. Rep. 493. 29 B. L. J. 858. 


TRUST COMPANIES. 


See Executors and Administrators. 
Officers of Banks. 


Liability for mistake. 


Where a trust company, acting as 
trustee under the terms of a will, pays out 
money, left by the will, to a person not 
entitled to it, the error being due to the 
carelessness of the officers of the trust 
company in reading the will, the company 
can recover the money from the person to 
whom it was paid. Union Trust 


29 B. L. J. 


v. Gilpin, 84 Atl. Rep. 448. 
941. 


Discount by trust company. 


One who has received the proceeds of a 
note discounted by a trust company 
cannot, when sued on the note by the 
company, set up the defense that, in dis- 
counting the note, the company acted 
beyond its powers. Mutual Trust Co. v. 
Stern, Penn., 83 Atl. Rep. 614. 29 B. L. 
J. 692. 

TRUSTEES. 


Payment of individual debt with check 
signed as trustee. 


A depositor having an account with a 
bank in which he deposited trust funds, 
drew his check as trustee thereon to pay 
his private debt to the banker. The banker 


with knowledge of the trust, concurred | Rep 1160. 27 
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with the depositor in the appropriation 
by the depositor of the trust in order to 
pay an individual claim held against him 
by the bank. Held, that the bank acquires 
no title as against the true owner. Fidelity 
& Deposit Co. of Md. v. Rankin, Okla., 
124 Pac. Rep. 71. 29 B. L. J. 672. 


USURY. 


§494. What constitutes usury. 


Under a Minnesota statute bonds issued 
by telephone and telegraph companies, and 
sold below par, are not subject to the 
defense of usury, though the effect of the 
transaction is to pay more than the legal 
rate of interest. Clearwater County State 
Bank v. Bagley-Ogema Telephone Co., 
— 133 N. W. Rep. 91. 29 B. L. J. 
52. 


§495. Sale of note. 


If there is a valid consideration for a 
note as between the payee and maker, the 
fact that the payee transfers it at a 
discount of more than six per cent. does 
not make it usurious. Sabine v. Paine, 
132 N. Y. Supp. 813. 29 B. L. J. 324. . 


§501. Massachusetts usury statute. 


Under the Massachusetts statute (Rev. 
Laws, Chap. 102, Section 51) a loan of 
less than $1000 may be discharged by the 
payment or tender of the sum borrowed, 
with interest at 18% per annum and a 
sum not exceeding $5 for actual expenses. 
Shawmut Com. Paper Co. v. Brigham, 
Mass., 97 N. E. Rep. 636. 29 B. L. J. 515. 


WAREHOUSE RECEIPTS. 
See Pledge and Collateral. 


§608. Duty of bank receiving receipt to 
give notice. 


If a bank, receiving such a non-negoti- 
able warehouse receipt does not give 
notice thereof to the warehouse company 
and the company delivers the cotton to 
the original holder of the receipt, upon a 
satisfactory explanation of not having the 
receipt, the company is not liable to the 
bank. Stamford Compress Co. v. Far- 
mers’ & Merchants’ National Bank, Tex., 
143 S. W. Rep. 1142, Rev’g. 129 S. W. 
. L. J. 795; 29 B. L. J. 310. 
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